Contract No. 2019-068 re IFB 19-91

AGREEMENT FOR SERVICE

THIS AGREEMENT is effective on the 1st day of January 2020, by and between the
FAIRFAX COUNTY WATER AUTHORITY, a political subdivision of the Commonwealth of
Virginia, hereinafier referred to as "FW", and RAINWATER CONCRETE CO., INC., hereinafter
referred to as the "Contractor" (collectively referred to as the “parties™).

WITNESSETH:
In consideration of the nuttual covenants set forth herein, the parties agree as follows:

The Contractor shall dispose of debris excavated from public right-of-way and private easements
by FW maintenance crews throughout Fairfax County, and shall haul the materials to a permitted
Virginia Department of Environmental Quality (VADEQ) Construction and Demolition Debris
(CDD) Landfill Disposal site as specified and defined herein.

All services provided shall be in accordance with the following, in order of precedence: this
Agreement for Service assigned Fairfax Water Contract No. 2019-068 (“Agreement” or “Contract™);
the Contractor’s Bid Submission dated October 21, 2019; and FW’s Invitation for Bid (IFB) No. 19-
91 dated October 3, 2019 (both of which are incorporated into this Contract by reference). In the
event that the IFB and the Contractor’s Bid Submission Form contradict or limit this Agreement for
Service, this Agreement shall prevail.

No representations, arrangements, understandings or agreements relating to the subject matter exist
amongst the parties except as expressed in this Agreement.

1.0 TERM OF CONTRACT AND ANNUAL RENEWALS
1.1 CONTRACT TERM:

The Contract period shall cover the period from January 1, 2020 through December 31,
2020. This Contract may be renewed at the expiration of the initial term at the request of
Fairfax Water. The renewal may be for up to four (4) additional one-year-periods. Unless
otherwise agreed to by the parties or as may be required by law, any renewal shall be based
on the same terms and conditions as the initial term with the exception of the price or rates.
Initial prices or rates and subsequent renewal prices or rates shall be guaranteed for a
minimum of twelve (12) months.

1.2 ANNUAL RENEWALS:

Contract renewals will be renewed at the then current rates, terms and conditions unless a
price adjustment is requested. Contractors may submit a request for contract price
increases once annually for each renewal year. Any annual increase in prices or rates shall
be limited to the most recently published Consumer Price Index for All Urban Consumers
(CPI-U) for Washington-Arlington-Alexandria (unadjusted for seasonal changes) for the
12-month period ending 90 days prior to the end of the then current contract year



2.0 BID SPECIFICATIONS AND RELATED REQUIREMENTS
2.1 General Requirements

A. Fairfax Water maintenance crews regularly repair broken water mains, provide
maintenance services for fire hydrants, and install new water services. As a result of
this work, maintenance crews excavate construction waste that includes, but is not
limited to, wet soil, dry soil, broken up concrete, broken up asphalt, and broken pipe
made of cast iron, ductile iron, reinforced concrete, plastic or composite concrete that
requires disposal at a VADEQ CDD permitted landfill.

B. The Contractor shall haul and dump the specified debris from the Fairfax Water
maintenance facilities listed below. The successful bidder shall pick up the material
from these locations and transport to a VADEQ CDD permitted disposal facility.

1. Newington Maintenance Facility
8001 Cinder Bed Road
Lorton, Virginia 22079

2. Chantilly Maintenance Facility
4400 Henninger Court
Chantilly, Virginia 29151

3. Falls Church Maintenance Facility
217 Gordon Road
Falls Church, Virginia 22046

C. To be responsive, bidder’s disposal facility shall be licensed and permitted by all
applicable federal, state and local regulators to accept the materials specified above.
A copy of the facilities current VADEQ CDD permit shall be submitted with your
bid.

D. Bidders shall include a list of the facilities on-site rules and regulations as well as a
list of unacceptable debris items with their bid.

E. Facilities shall be open for all weather access and accept deliveries Monday through
Friday, throughout the year, excluding Memorial Day, Independence Day, Labor
Day, Thanksgiving Day, Christmas Day and New Year’s Day.

F.  Include with your bid a list of all unsatisfactory ratings or "notices of violation" that
have been charged to the location for which you are submitting a bid within the past
12 months. FW reserves the right to reject bids for sites that have received multiple
and frequent notices. FW further reserves the right to cancel the contract if the
awarded location receives such a citation,

2.2 Scope of Work

A. Normal or Daily Operations: Fairfax Water requires daily access (Monday thru
Friday) to a CDD permitted landfill disposal site for disposal of approximately 18,000
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tons of excavated material annually. Bidders shall be able to provide disposal site
access and hauling services on a per truck delivery bases. The approximate percentage
of the estimated total to be hauled per month is:

January 13%
February 16%
March 13%
April 6%
May 5%
June 5%
July 5%
August 6%
September 5%
October 5%
November 8%
December 13%

B. Contractor shall provide sufficient equipment to ensure proper disposal of material.
The minimum size dump truck shall be 60,000 GVWR, with a minimum capacity of
10 CY. In addition, the contractor must be able to haul up to 8 loads from one
location in one normal operations day. Bidder’s shall provide a list of equipment
allocated to this contract.

C. Fairfax Water will load all material into the dump trucks.

D. Fairfax Water will not assume or accept any liability for overloaded vehicles operated
by the contractor. The contractor shall ensure that the vehicles used to haul materials
are built and utilized in a manner that eliminates loss of materials during transport.
All tandem trucks shall have water-tight beds, and safety locking devices to prevent
leakage of silt and waste on open highways.

E. Alltraffic violations received by the contractor or his employees shall be the
responsibility of the contractor. All damages to private and Fairfax Water property or
equipment caused by the contractor shall be the responsibility of the contractor.
Violation may result in termination of the contract.

F.  Hauling Services shall be coordinated with each maintenance facility supervisor.
Typical hours of operation and allowed debris pickup are Monday-Friday 7:00 AM —
2:00 PM.

Driver and Vehicle Requirements

A. Any driver hauling material from a FW site on behalf of the contractor shall possess all
the qualifications and licenses required by the Department of Transportation, the
Virginia Division of Motor Vehicles, and any other agency or governing body with
jurisdiction over transportation services. The contractor shall not permit an unqualified
or disqualified driver to perform hauling services from a FW site at any time during the
term of the contract. At the request of FW, the contractor shall provide copies of all

Rainwater Concrete Co., Inc.
Agreement for Service Conlract No. 2019-068 re IFB 18-91
Page 3of 19



24

3.0

3.1

3.2

permits or applicable evidence of qualification and registration of any driver
performing hauling services from a FW facility on their behalf.

B. The contractor shall require all drivers hauling material from a FW facility on behalf of
the contractor to have established programs that comply with all federal and state laws
and regulations regarding the use of controlled substances and the use of alcohol by its
drivers

C. While on a FW site, the driver shail remain in the designated pick up area. The driver
may perform normal and necessary safety inspections and operations checks of his
vehicle but at no time shall the driver perform maintenance or repairs to his vehicle
without the express approval of the FW site manager or his designated representative.

D. All vehicles used for hauling material from a FW site on behalf of the contractor shall
have a current inspection sticker properly placed and visible, shall be well maintained
and free from known defects, and shall be equipped with back up alarms, tarps, engine
muffler and any other equipment as may be required by federal, state, and local law and
regulations, including but not limited to Virginia Code § 46.2-1156.

E. Ifthe driver experiences an accident or spill while on a FW site, the driver shall notify
the FW site manager as soon practical after the accident or spill, but in all instances
prior to leaving the FW site.

Estimated Quantities

The quantities specified herein are estimates based upon current operations and projected
demand for the next contract year and shall not be construed to represent an amount which
FW shall be obligated to purchase. The current operations utilize a truck with a dump body
having the dimension of 14’ long x 7 wide x 3* high on the sides. The exact amounts
ordered may be more or less subject to FW’s actual needs. Bidder acknowledges and
agrees that FW will only be responsible for the amounts actually purchased.

CONTRACT TERMS AND CONDITIONS

This Agreement is subject to the following Terms and Conditions:

Additional Quantities

FW reserves the right to purchase additional quantities of the goods or services specified
herein at the bid price for up to one year from the date of contract award. By submitting a
bid in response to this solicitation, bidder agrees to provide the item bid, or the then current
version of the bid item at the price originally bid.

Anti-Discrimination

By submitting their bids, Contractor certifies to FW that they will conform to the provisions
of'the Federal Civil Rights Act of 1964, as amended, as well as the Virginia Fair Employment
Contracting Act of 1975, as amended, where applicable, the Virginians With Disabilities Act,
the Americans With Disabilities Act and §11-51 of the Virginia Public Procurement Act.
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3.3

3.4

3.5

3.6

A. During the performance of the contract, the Contractor agrees as follows:

1. The Contractor will not discriminate against any employee or applicant for
employment because of race, religion, color, sex, national origin, or disabilities,
except where religion, sex or national origin is a bona fide occupational qualification
reasonably necessary to the normal operation of the Contractor. The Contractor
agrees to post in conspicuous places, available to employees and applicants for
employment, notices setting forth the provisions of this nondiscrimination clause.

2. The Contractor, in all solicitations or advertisements for employees placed by or on
behalf of the Contractor, will state that such Contractor is an equal opportunity
employer.

3. Notices, advertisements and solicitations placed in accordance with federal law, rule
or regulation shall be deemed sufficient for the purpose of meeting these
requirements.

B. The Contractor will include the provisions above in every subcontract or purchase order
so that the provisions will be binding upon each subcontractor or vendor.

C. Fairfax Water does not discriminate against faith-based organizations on the basis of the
organization’s religious character, or impose conditions that (a) restrict the religious
character of the faith-based organization, except as provided by law, or (b) impair,
diminish, or discourage the exercise of religious freedom by the recipients of such goods,
services, or disbursements.

Antitrust

By entering into a contract, the Contractor conveys, sells, assigns, and transfers to FW all
rights, title and interest in and to all causes of action it may now have or hereafter acquire
under the antitrust laws of the United States and the Commonwealth of Virginia, relating to
the particular goods or services purchased or acquired by FW.

Assignment of Interest

The Contractor shall not assign any interest in any resulting Contract and shall not transfer
any interest in the same without prior written consent of FW, which FW shall be under no
obligation to grant.

Availability of Funds

It is understood and agreed between the parties herein that FW shall be bound hereunder only
to the extent of the funds available or which may hereafier become available for the purpose
of this agreement,

Contract Changes / Change Orders

A. No verbal agreement or conversation with any officer, agent or employee of FW either
before or after the execution of any Contract resulting from this solicitation or
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follow-on negotiations, shall affect or modify any of the terms, conditions,
specifications, or obligations contained in the solicitation, or resulting Contract. No
alterations to the terms and conditions of the Contract shall be valid or binding upon
FW unless made in writing and signed by the purchasing contact identified on the cover
page. Contract changes shall be in writing, and shall be on official FW Purchasing
Department letterhead. In any event and in all circumstances, the Contractor shall be
solely liable and responsible for any Contract changes, deviations, etc., made without
first receiving written authorization to deviate from the Contract by the FW Project
Manager.

B. Changes can be made to the contract in any of the following ways:

. The parties may agree in writing to modify the scope of the contract. An increase
or decrease in the price of the contract resulting from such modification shall be
agreed to by the parties as a part of their written agreement to modify the scope of
the contract.

2. FW may order changes within the general scope of the contract at any time by
Notice to the Contractor. Changes within the scope of the contract include, but are
not limited to, things such as services to be performed, the method of packing or
shipment, and the place of delivery or installation. The Contractor shall comply
with the notice upon receipt. The Contractor shall be compensated for any
additional costs incurred as the result of such order and shall give FW a credit for
any savings. Said compensation shall be determined by one of the following
methods:

a. By mutual agreement between the parties in writing; or

b. By agreeing upon a unit price or using a unit price set forth in the contract, if the
work to be done can be expressed in units, and the Contractor accounts for the
number of units of work performed, subject to FW’s right to audit the
Contractor’s records and/or to determine the correct number of units
independently; or

c. By ordering the Contractor to proceed with the work and keep a record of all
costs incurred and savings realized. A markup for overhead and profit may be
allowed if provided by the contract. The same markup shall be used for
determining a decrease in price as the result of savings realized. The Contractor
shall present FW with all vouchers and records of expenses incurred and
savings realized. FW shall have the right to audit the records of the Contractor,
as it deems necessary to determine costs or savings. Any claim for an
adjustment in price under this provision must be asserted by Notice to the
Purchasing Department. Neither the existence of a claim nor a dispute
resolution process, litigation or any other provision of this contract shall excuse
the Contractor from promptly complying with the changes ordered by FW or
with the performance of the contract generally.

3.7 Contractor’s Responsibilities

A. The Contractor shall be responsible for all products and/or services as required by this
IFB. The use of subcontractors is prohibited unless:
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3.8

39

3.10

1. A request to include a subcontractor is included in the bid and,
2. The Bidder receives written approval to use a subcontractor prior to, or as part of
the formal contract between the parties.

B. Even when properly authorized by FW, the use of a subcontractor does not relieve the
Contractor of liability under the contract,

C.  The Contractor, at its sole expense, shall be responsible for damage to FW and
non-FW property as a result of its failure, or its subcontractor’s failure to protect such
facilities and utilities.

D. The Contractor, at its sole expense, shall immediately repair or replace FW property
damaged by (or caused by) the Contractor or its Subcontractor(s). Replacements will
be of equal or better quality than the property damaged property, and all such work
must be approved by FW Project Manager.

Delivery

In the case of solicitations that require delivery to FW:

A. By submitting a bid in response to this solicitation, the Bidder guarantees delivery of
contract items within the timeframe specified herein or as indicated in the bidders bid
submission form. Failure to deliver within the time specified, or as amended in
writing by FW, or failure to make replacements of rejected Contract items, shall
constitute a breach of contract and may be grounds for a declaration of default in
addition to any other remedies FW may be entitled to.

B. Deliveries must be made by within the delivery time specified in the bid submission
document. Ifa delay is anticipated, the Contractor must provide as much advanced
notice as possible to FW. Failure to honor a delivery schedule may result in damages
to FW. The Contractor is liable for any and all costs incurred by FW due to such
failures,

Ethics in Public Contracting

Contractor hereby certifies that it has familiarized itself with Article 4 of Title 11 of the
Virginia Public Procurement Act, Section 11-72 through 80, Virginia Code Annotated, and
that all amounts received by it, pursuant to a contract resulting from this solicitation, are
proper and in accordance therewith,

Examination of Records

Bidder agrees that in any resulting contract, either FW or its duly authorized representative
shall have access to and the right to examine and copy any directly pertinent books,
documents, papers, and records of the Contractor involving transactions related to any
resulting contract. This obligation shall expire five years after the final payment for the
final service performed as a result of any and all contract(s) awarded pursuant to this
solicitation, or until audited by FW, whichever is sooner. Contractor will provide
reasonable access to any and all necessary documents and upon demand provide copies of
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documents if so required by FW or its representative(s). FW will reimburse the Contractor
for any reasonable expenses it incurs as a result of such a request.

3.11 Governing Law; Venue; Waiver of Jury Trial

Notwithstanding any provision to the contrary, this solicitation and any resulting contract
shall be governed in all respects by the laws of the Commonwealth of Virginia. Any
dispute arising hereunder which is not otherwise resolved by the parties shall be resolved
by a court of competent jurisdiction in the Commonweaith of Virginia. The Contractor and
FW hereby waive any right such party may have to a trial by jury in connection with any
such litigation.

3.12 Indemnification and Responsibility for Claims and Liability

With respect to any contract that results from this solicitation, Bidder is bound by the
following:

A. The Contractor shall indemnify, save harmless and defend FW, or any employee of
FW, against liability for any suits, actions, or claims of any character whatsoever
arising from or relating to the performance of the Contractor or its subcontractors
under this contract.

B. FW has no obligation to provide legal counsel or defense, or pay attorney's fees to the
Contractor or its subcontractors in the event that a suit or action of any character is
brought by any person not party to the contract, against the Contractor or its
subcontractors as a result of or relating to the Contractor's obligations under this
contract.

C. FW has no obligation for the payment of any judgments or the settlement of any
claims against the Contractor or its subcontractors as a result of or relating to the
Contractor's obligations under this contract.

D. The Contractor shall immediately notify FW of any claim or suit made or filed
against the Contractor or its subcontractors regarding any matter resulting from or
related to the Contractor's obligations under the contract. [fsuch a claim or suit is
brought, the Contractor will cooperate, assist, and consult with FW in the defense or
investigation of any suit or action made or filed against FW as a result of or relating
to the Contractor's performance under this contract.

E. The Contractor shall pay all royalties and license fees necessary for performance of
the contract. The Contractor shall defend all suits or claims for infringement of any
patent rights or other proprietary rights arising from or related to performance of the
resulting contract and shall save FW harmless from any loss, including Attorneys’
fees arising out of any such claim.

3.13 Insurance

A. In addition to the mandatory insurance requirements listed in this Section and, at the
request of FW, any Bidder may be required to provide a list of all insurance claims
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made against it within the past 36 months, FW reserves the right to reject any bid if
in FW’s opinion the amount or number of claims is deemed to be excessive. A
Bidder’s failure to comply with this requirement may result in rejection of its bid. If
no claims have been made, then the Bidder shall so state in its bid. Fairfax Water
may require such information from the Contractor as it deems necessary to assess the
Contractor’s financial ability to pay any deductibles with respect to the insurance
policies required hereunder.

Before commencing the work, the Contractor shall procure and maintain at its own
expense, minimum insurance in forms and with insurance companies acceptable to
FW to cover loss or liability arising out of the Work. All insurance policies must be
underwritten by insurers authorized to conduct business within the Commonwealth of
Virginia and must have a Best's rating of at least A- and a financial size of class VIII
or better in the latest edition of Best's Insurance Reports.

The Contractor shall immediately notify FW of any claim or suit made or filed
against the Contractor or its subcontractors regarding any matter resulting from or
related to the Contractor's obligations under the contract. Ifsuch a claim or suit is
brought, the Contractor will cooperate, assist, and consult with FW in the defense or
investigation of any suit or action made or filed against FW as a result of or relating
to the Contractor's performance under this contract.

With the exception of Workers’ Compensation and Employers’ Liability Insurance,
all additional insurance policies specified herein shall name FW as an additional
insured with regard to work performed under any subsequent Contract.

The Contractor shall provide FW with copies of certificates of insurance coverage
and proof of payment of all premiums. Each certificate of insurance must include: (a)
an endorsement from the insurer that certifies that the Contractor maintains the
referenced policy in full force and effect; (b) where applicable, a statement indicating
that FW is included as an additional insured; and (c) a provision requiring that not
less than 30 days written notice will be given to FW before any policy or coverage is
canceled or modified in any material respect. Without limiting the requirements set
forth above, the insurance coverages will include a minimum of:

1. Workers' Compensation and Employers' Liability Insurance: Statutory
requirements and benefits as required by the Commonwealth of Virginia; and

2. Required Commercial General Liability Insurance: This insurance must be written
on an "occurrence" basis and shall be endorsed to include FW as an additional
insured and shall provide at a minimum the following:

¢ Commercial General Liability,
Including Product’s and Completed Operations:
(Written on an Occurrence-based Form) $1,000,000 per occurrence or more
(Bodily Injury and Property Damage)

¢+ Vehicle Liability:
{Including Hired & Non-Owned)

¢+ Worker’s Compensation: Required for all Personnel
(In Compliance with Virginia Statutory Limits & Federal Law

$1,000,000 per occurrence or more
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3.14

3.15

F. Business Automobile Liability Insurance: This insurance coverage must extend to any
motor vehicles or other motorized equipment regardless of whether it is owned, hired,
or non-owned and must cover Bodily Injury and Property Damage with a combined
single limit of at least $1,000,000 each accident. This insurance must be written in
comprehensive form and must protect the Contractor and FW against claims for
injuries to members of the public and/or damage to the property of others arising from
the Contractor’s use of motor vehicles or other equipment and must cover both on-
site and off-site operations.

G. Nothing contained herein will be deemed to operate as a waiver of FW’s sovereign
immunity under the law.

No Waiver or Estoppel

Neither the inspection by FW nor any of its employees, nor any payment of money, nor
payment for, nor acceptance of any Commodity by FW, nor any extension of time shall
operate as a waiver of any provision of this Contract, or of any power herein reserved to the
Owner or of any right to damage herein provided. No waiver of any breach of this
Contract shall be held to be a waiver of any other subsequent breach. All remedies
provided in this Contract to FW shall be construed as cumulative and shall be in addition to
each and every other remedy herein provided. Neither FW, nor any officer, employee, or
authorized representative of FW, will be bound, precluded, or estopped by any action,
determination, decision, acceptance, return, certificate, or payment made or given under or
in connection with the Contract by any officer, employee or authorized representative of
the Owner, at any time either before or after final completion and acceptance of the Work
and payment therefore from: (a) showing the true and correct classification, amount,
quality, or character of the Commodities delivered, or that any determination, decision,
acceptance, return certificate or payment was incorrect or was improperly made in any
respect, or that the Commodities or any part thereof do not in fact conform to the
requirements of the Contract; (b} demanding and recovering from the Contractor any
overpayment made to the Contractor or such damages as FW may sustain by reason of the
Contractor’s failure to comply with the requirements of the Contract; or {(c) both of the
foregoing clauses (a) and (b).

Pass-through Price Increases and Decreases

For annually renewable contracts:

A. Increases: FW recognizes that the Contractor’s sources of supply and transportation
may pass onto the Contractor unanticipated and significant price increases. FW will
consider requests by the Contractor to allow "pass-through" price increases when
accompanied with sufficient proof. Only the Contractor’s direct supplier’s price
increases will be considered. FW reserves the right to accept or reject all such requests.
FW will not allow price increases that are greater than the amount passed on to the
Contractor, or for a period outside of the then current contract year.

B. Decreases:
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Pass through price increases shall cease at the end of the then current contract year
and contract pricing will return to the pre-pass-through rate. The contractor will be
eligible for and only upon request, the annual economic price increase as defined in
subsection 3.3 above.

Prior to the end of the then current contract year, the pass-through increase shall be
reduced or eliminated when and as the cause of the increase is reduced or
eliminated.

C. Pass through price increases will not be a substitute for poor planning by the
Contractor. Pass through increase will not be allowed for the first six months of any
contract year. Price increases will be effective upon the date such a request is received
in writing; and will not be made retroactive.

3.16 Partial Invalidity

3.17

Neither any payment for, nor acceptance of, the whole or any part of the services by FW,
nor any extension of time, shall operate as a waiver of any provision of any Contract
resulting from this IFB, nor of any power herein reserved to FW, or any right to damages
herein provided, nor shall any waiver of any breach of any Contract be held to be a waiver
of any other or subsequent breach. Failure of FW to require compliance with any term or
condition of any Contract shall not be deemed a waiver of such term or condition or a
waiver of the subsequent enforcement thereof.

Payment Clauses Required in All Contracts

Section § 2.2-4352 of the Virginia Public Procurement Act requires the following:

A. That any contract awarded by FW include the following clauses:

1.

The Contractor shall take one of the two following actions within seven days after
receipt of amounts paid to the contractor by FW for work performed by any
subcontractor(s) under the contract:

a. The Contractor shall pay its subcontractor(s) for the proportionate share of the
total payment received from FW attributable to the work performed by the
subcontractor under that contract, or

b. Notify FW and any subcontractor(s), in writing, of his intention to withhold all
or a part of the subcontractor's payment with the reason for nonpayment.

Bidders shall include in their offer submissions either: (i) if an individual
contractor, their social security numbers; and (ii) proprietorships, partnerships, and
corporations to provide their federal employer identification numbers.

The contractor shall pay interest to the subcontractor(s) on all amounts owed by the
Contractor that remain unpaid after seven days following receipt by the Contractor
of payment from FW for work performed by the subcontractor under the contract,
except for amounts withheld as allowed in subdivision 1.

Unless otherwise provided under the terms of this contract, interest shall accrue at
the rate of one percent per month.
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B. The contractor shall include in each of its subcontracts a provision requiring each
subcontractor to include or otherwise be subject to the same payment and interest
requirements with respect to each lower-tier subcontractor.

C. A contractor's obligation to pay an interest charge to a subcontractor pursuant to the
payment clause in this section shall not be construed to be an obligation of FW. A
contract modification shall not be made for the purpose of providing reimbursement for
the interest charge. A cost reimbursement claim shall not include any amount for
reimbursement for the interest charge.

3.18 Payment

A. Invoices: All invoices are to be sent directly to FW Accounts Payable department by
mail, fax, or e-mail. Invoices shall include the FW Purchase Order / Contract number
and the contractor’s FEIN. Invoices are not to be sent to the contract Project Manager,
or other departmental reps. Failure to comply may result in late payments for which
FW will not be liable.

B. Terms: All payments will be Net 30 from the date of receipt of a valid invoice at FW
Finance Department. Payment terms requiring payment in less than 30 days will be
regarded as requiring payment 30 days after invoice or delivery, whichever occurs last.
This shall not affect offers of discounts for payment in less than 30 days, however.

C. Invoices: The Contractor shall submit invoices for items ordered, delivered and
accepted, directly to the Finance Department, to the attention of Accounts Payable.
Invoices shall show FW Purchase Order or contract number and are subject to review
and approval by FW Project Manager

D. Partial Payments: Requests for partial payments or advanced payments must be
submitted as part of the Price Bid along with a justification. FW reserves the right to
accept, reject or negotiate requests for partial payments. If the request is rejected, the
Bidder must waive the requirement in order to remain in consideration,

E. Refunds: Ifthe Contractor is declared to be in default, FW will be eligible for a full
and immediate refund for all payments made to the Contractor. Partial Payments:
Requests for partial payments or advanced payments must be submitted as part of the
Price Offer along with a justification. FW reserves the right to accept, reject or
negotiate requests for partial payments. If the request is rejected, the Bidder must
waive the requirement in order to remain in consideration.

F. Unreasonable Charges: Under certain emergency procurements and for most time and
material purchases, final job costs cannot be accurately determined at the time orders
are placed. In such cases, final payment is contingent on a determination of
reasonableness with respect to all invoiced charges. Charges that appear to be
unreasonable will be researched and challenged, and that portion of the invoice held in
abeyance until a settlement can be reached. Upon determining that invoiced charges
are not reasonable, FW shall promptly notify the Contractor, in writing, as to those
charges that it considers unreasonable and the basis for the determination.
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3.19

3.20

3.21

3.22

Price Firm Period

Bid pricing shall be firm and fixed as originally offered and accepted for the first 12
months of the contract.

Price and Title

All prices are for Commodities delivered F.O.B. the facility set forth on the Purchase Order
and shall represent the entire cost to FW. Title for such Commodities shall pass to FW
upon receipt and acceptance thereof at FW’s designated facility.

Taxes

FW is exempt from Federal Excise Taxes, Virginia State Sales and Use Taxes, and the
District of Columbia Sales Taxes and Transportation Taxes. FW's tax identification
number is 54-6025290.

Termination of Contract

A. For Cause. In the event that the Contractor: (1) fails to deliver any Commodity or
Service in accordance with the time period established therefore in the Contract; or (2)
fails to furnish any Commedity or Service which conforms in all respects to the
requirements of the Contract; then FW, without prejudice to any other rights or
remedies it may have at law or in equity (including its right to seek damages from the
Contractor), shall have the right to terminate the Contract and any outstanding Purchase
Orders by issuing a written notice of termination to the Contractor. Such notice of
termination shall describe in reasonable detail the grounds for the termination and shall
take effect immediately upon receipt by the Contractor.

If, after issuance of a notice of termination under this Section it is determined for any
reason that cause for such termination did not exist, then the rights and obligations of
the parties shall be the same as if the notice of termination had been delivered under the
provisions of subsection B (termination for convenience) hereof’ provided, however,
that the Contractor in such event shall be deemed to have received seven days prior
written notice of such termination. Any compensation due the Contractor pursuant to
subsection B shall be offset by the cost to FW of remedying the default by the
Contractor. The Contractor shall in no event be entitled to receive any consequential
damages or any anticipated profits with respect to Commodities not yet furnished to,
and accepted by, FW as of the effective date of any such termination.

B. For Convenience. FW shall have the right to terminate the Contract and/or any
outstanding Purchase Orders issued hereunder at its own convenience for any reason by
giving seven business days prior written notice of termination to the Contractor. In
such event, the Contractor shall be paid an amount equal to the actual cost of any
Commodity delivered to, and accepted by, FW and the actual cost of any equipment,
goods or materials ordered by the Contractor hereunder in good faith which could not
be canceled, less the salvage value thereof, provided sufficient substantiation is
furnished to FW. Any subcontract entered into by the Contractor in connection with
the transactions contemplated hereby shall contain a similar termination provision for
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the benefit of the Contractor and FW. The Contractor shall in no event be entitled to
receive anticipated profits on any Commodities not yet furnished to and accepted by
FW as of the effective date of any such termination.

3.23 Virginia Freedom of Information Act

3.24

3.25

Except as provided herein, all proceedings, records, contracts and other public records
relating to procurement transactions shall be open to the inspection of any citizen, any
interested person, firm, or corporation, in accordance with the Virginia Freedom of
Information Act.

Warranty

A.

The contractor warrants that, unless otherwise specified, all materials and equipment
incorporated in the work under the contract shall be new, in first class condition, and in
accordance with the contract documents. The contractor further warrants that all
workmanship shall be of the highest quality and in accordance with contract documents
and shall be performed by persons qualified at their respective trades.

Materials and equipment shall be fully guaranteed against defects in material and
workmanship for a period of 12 months following date of final acceptance. Should any
defect be noted by the FW, the Project Manager will notify the contractor of such
defect or non-conformance. Notification will state either (1) that the contractor shall
replace or correct, or (2) FW does not require replacement or correction, but an
equitable adjustment to the contract price will be negotiated. If the contractor is
required to correct or replace, it shall be at no cost to FW and shall be subject to all
provisions of this clause to the same extent as materials initially delivered. Ifthe
contractor fails or refuses to replace or correct the deficiency, the office issuing the
purchase order may have the materials corrected or replaced with similar items and
charge the contractor the costs occasioned thereby or obtain an equitable adjustment in
the contract price.

Work not conforming to these warranties shall be considered defective.

. This warranty of materials and workmanship is separate and independent from and in

addition to any of the contractor’s other guarantees or obligations in this contract.

NOTE: Any implied warranties, including but not limited to the warranty for
“Merchantability and Fitness for A Particular Purpose” cannot be waived and are a
mandatory part of this solicitation and any ensuing Contract.

Faith-Based Organizations

FW does not discriminate against faith-based oxiganizations.

Rainwater Concrete Co., Inc.
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3.26

3.27

3.28

3.29

3.30

Immigration Reform and Control Act of 1986

By entering this Contract, the Contractor certifies that it does not and will not during the
performance of this Contract violate the provisions of the Federal Immigration Reform and
Control Act of 1986, which prohibits employment of illegal aliens.

Severability

[n the event that any provision shall be adjudged or decreed to be invalid by a court of
competent jurisdiction, such ruling shall not invalidate the entire Agreement but shall
pertain only to the provision in question and the remaining provisions shall continue to be
valid, binding and in full force and effect.

Licensure

To the extent required by the Commonwealth of Virginia (see e.g. 54.1-1100 et seq. of the
Code of Virginia) or FW, the Contractor shall be duly licensed to perform the services
required to be delivered pursuant to this Contract.

Authority to Transact Business in Virginia

A Contractor organized as a stock or nonstock corporation, limited liability company,
business trust, or limited partnership or registered as a registered limited liability
partnership shall be authorized to transact business in the Commonwealth as a domestic or
foreign business entity if so required by Title 13.1 or Title 50 of the Code of Virginia or as
otherwise required by law. Any business entity described herein that enters into a Contract
with FW pursuant to the Virginia Public Procurement Act 2.2-4300 et seq. shall not allow
its existence to lapse or its certificate of authority or registration to transact business in the
Commonwealth, if so required under Title 13.1 or Title 50 of the Code of Virginia, to be
revoked or cancelled at any time during the term of the Contract. FW may void any
Contract with a business entity if the business entity fails to remain in compliance with the
provisions of this section.

Drug-free workplace to be Maintained by Contractor*

During the performance of this contract, the contractor agrees to (i) provide a drug-free
workplace for the contractor's employees; (ii) post in conspicuous places, available to
employees and applicants for employment, a statement notifying employees that the
unlawful manufacture, sale, distribution, dispensation, possession, or use of a controlled
substance or marijuana is prohibited in the contractor's workplace and specifying the
actions that will be taken against employees for violations of such prohibition; (iii) state in
all solicitations or advertisements for employees placed by or on behalf of the contractor
that the contractor maintains a drug-free workplace; and (iv) include the provisions of the
foregoing clauses in every subcontract or purchase order of over $10,000, so that the
provisions will be binding upon each subcontractor or vendor.
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3.31 Employment Discrimination by Contractor Prohibited; Required Contract Provisions*

The following provision is required to be in every contract of more than $10,000 (Virginia
Public Procurement Act, § 2.2-4311)

A.

1.

During the performance of any ensuing contract, the Contractor agrees as follows:

The contractor will not discriminate against any employee or applicant for employment
because of race, religion, color, sex, national origin, age, disability, or other basis
prohibited by state law relating to discrimination in employment, except where there is
a bona fide occupational qualification reasonably necessary to the normal operation of
the contractor. The contractor agrees to post in conspicuous places, available to
employees and applicants for employment, notices setting forth the provisions of this
nondiscrimination clause.

The contractor, in all solicitations or advertisements for employees placed by or on
behalf of the contractor, will state that such contractor is an equal opportunity
employer.

Notices, advertisements and solicitations placed in accordance with federal law, rule or
regulation shall be deemed sufficient for the purpose of meeting the requirements of
this section.

The contractor will include the provisions of the foregoing paragraphs 1, 2 and 3 in
every subcontract or purchase order of over $10,000, so that the provisions will be
binding upon each subcontractor or vendor.

3.32 Background Checks

A.

Background checks of contractor employees and/or subcontractors may be conducted at
the discretion of FW after the Contractor identifies those persons who will be working
under the Agreement. When this occurs, the Contractor shall not send any workers to
the job site whose information has not been provided for FW’s background check. The
background checks will be paid for by FW. If it is determined in FW’s sole judgment,
that an individual is not suitable due to the results of a background check, FW has right
of refusal for that individual. Ifthe Contractor needs to have materials delivered to the
Jjob site, deliveries from outside vendors must be approved in advance by the FW
Contract Administrator,

. The Contractor should have enough qualified people with current background checks so

as to be able to provide a replacement within twenty-four (24) hours. It is
recommended that the Contractor keep on file with the Contract Administrator a list of
persons who may work at FW properties so that replacements can be quickly made.
Should a replacement take longer than twenty-four (24) hours, this may be cause for
termination of the Agreement. Should the Contractor assign someone who has not had
a background check, that person will be immediately ordered off of FW property and
the Contractor may not bill FW for any hours worked. No one with a felony conviction
may be employed under this Agreement. The Contractor MUST remove any employee
from FW service who is convicted of a felony during his or her employment. After
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initial background checks have been made, they must be done annually for any person
working at FW sites after one (1) year. Failure to obtain background checks as
specified can result in termination of the Agreement.

3.33 Counterparts

3.34

3.35

This Contract and any amendments or renewals hereto may be executed in a number of
counterparts, and each counterpart signature, when taken with the other counterpart
signatures, is treated as if executed upon one original of this Contract or any amendment or
renewal. A signature by any party to this Contract provided by facsimile or electronic mail
is binding upon that party as if it were the original.

Force Majeure

A. A party is not liable for failure to perform the party's obligations if such failure is as a

result of Acts of God (including fire, flood, earthquake, storm, hurricane or other
natural disaster), war, invasion, act of foreign enemies, hostilities {regardless of
whether war is declared), civil war, rebellion, revolution, insurrection, military or
usurped power or confiscation, terrorist activities, nationalization, government sanction,
blockage, embargo, strikes at national level or industrial disputes at a national level, or
strike or industrial disputes by labor not employed by the affected party, its
subcontractors or its suppliers and which affect an essential portion of the contracted
for works but excluding any industrial dispute which is specific to the performance of
the works or this Contract, interruption or failure of electricity or telephone service.

. Ifa party asserts Force Majeure as an excuse for failure to perform the party's

obligation, that party must immediately notify the other party giving full particulars of
the event of force majeure and the reasons for the event of force majeure preventing
that party from, or delaying that party in performing its obligations under this contract
and that party must use its reasonable efforts to mitigate the effect of the event of force
majeure upon its or their performance of the contract and to fulfill its or their
obligations under the contract.

. An event of force majeure does not relieve a party from liability for an obligation which

arose before the occurrence of that event, nor does that event affect the obligation to
pay money in a timely manner which matured prior to the occurrence of that event.

. The Contractor has no entitlement and FW has no liability for: (1) any costs, losses,

expenses, damages or the payment of any part of the contract price during an event of
force majeure; and (2) any delay costs in any way incurred by the contractor due to an
event of force majeure.

Survival of Terms

Upon discharge of this Agreement, Sections (Notice, Hold Harmless, Warranties,
Governing Law/Forum, Contractual Disputes) of these Terms and Conditions continue and
survive in full force and effect.
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3.36 Non-Waiver

3.37

3.38

No waiver of any provision of this Agreement shall constitute a waiver of any other
provision nor shall any waiver of this Agreement constitute a continuing waiver unless
otherwise expressly provided.

Contractor's Compliance and Safety Program

The Contractor shall have a written safety program that complies with all applicable
federal, state, and local safety programs, regulations, standards, and codes. Personal
Protective Equipment (PPE), including hardhats, safety vests, and safety toed footwear
must be provided and worn by all Contractor personnel on the FW property yards.

Contractual Disputes *

A. Contractual claims, whether for money or for other relief, will be submitted in writing
not later than 60 days after final payment; provided however, that written notice of the
Contractor’s intention to file such claim must:

1.

Be delivered to the attention of FW’s Procurement Representative assigned to this
contract at the address shown on the cover sheet of this RFP, not later than five days
after the occurrence or of the beginning of the Work upon which the claim is based;
and

Contain a reasonably detailed description of the basis of the claim otherwise the
claim will be deemed to have been waived. FW will make a written decision upon
any such claim within 60 days after submittal of the claim. The Consultant will not
institute legal action prior to receipt of FW’s decision on the claim unless FW fails
to render such decision within 90 days after submittal of the claim. The decision of
FW will be final, unless the Consultant initiates legal action as provided in Section
2.2-4364 of the Virginia Code. Failure of FW to render a decision within 90 days
will not result in the Consultant being awarded the relief claimed, nor will it result
in any other relief or penalty. The sole result of FW’s failure to render a decision
within the time allotted will be the Consultant’s right to immediately institute legal
action. No administrative appeals procedure pursuant to Section 2.2-4365 of the
Virginia Code has been established for contractual claims under this Agreement.

B. No claim of any nature will be made against FW by or on behalf of a subcontractor
unless the Consultant has first: (a) evaluated such claim thoroughly and determined it
to be meritorious; (b} issued a written notice to the subcontractor finding the
subcontractor’s claim to be meritorious and setting forth any additional compensation
or additional days to be paid or granted to the subcontractor on account of such claim;
and (c) paid the subcontractor in full for such claim. In presenting such a claim, the
Consultant will provide FW with a copy of the written notice to the subcontractor and
with evidence of payment in full of the subcontractor’s claim. No such claim will
exceed the amount actually paid to the subcontractor.
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3.39 Priority Customer

By submitting a Bid in response to this solicitation. Bidder understands and
acknowledges that FW provides services that are essential to the health and welfare of the
public. To the exient that the Contractor must prioritize and/or allocate services among
its customers, the requirements of FW will be honored before service is provided to a
customer with no obligations with regard to the public health and welfare.

4.0 COMPENSATION

Compensation shall be in accordance with the Unit Prices listed in the Pricing Table below.
Contractor acknowledges that the unii price is the fully loaded rate and includes all costs associated
with the performance of the contracted service (ie. insurance, labor rate, vehicle cost. ete.).
Contractor also acknowledges that all quantities referenced in the original solicitation, IIFB 19-91.
are estimates based upon current operations and projected demand for this first contract year and
shall not be construed to represent an amount to which FW shall be obligated to purchase. FW
will only be responsible for the amounts actually purchased.

Bid ltem | Description Linit of Issue | Unit Price
Hauling and disposal cost ofwet mud from 8001 Cinder Bed R, Lorton,
I. VA todisposal facility Per trip 5600.00
Hauling and disposal cost of wet mud from 4400 Henninger Ct.. Chantilly,
s VA todisposal facility Per trip $700.00
Hauling and disposal cost of wet mud from 217 Gordon Rd.. Falls Church,
3. VA to disposal facility Per trip £700.00
Hauling and disposal cost of broken up asphalt and conerete fron 8001
4, Cinder Bed Rd.. Lorton VA to disposal ficility Per tnp 8350.00
Hauling and disposal cost of broken up asphalt and concrete from 4400
5. Henninger Ct., Chantilly, VA to disposal facility Per trip $650.00
Hauling and disposal cost of broken up asphalt and concrete from 317
6. Gordon Rd.. Falls Church, VA o disposal facility Per trip $650.00
FAIRFAX COUNTY WATER AUTHORITY RAINWATER CONCRETE CO., INC.
8570 Executive Park Avenue 9817 Richmond Hwy
Fairfax, Virginia 22031 Lorton, Virginia 22079
Procurement Contact: Tammy L. Spinks Contact: Matthew Jenkins
Phone: 703-289-6275 Phone: 703-550-9257
Email:  tspinks@fairfaxwater.org Email: rainwaterconcrete@aol.com
By: w By: JM\JM\’
y Y R -
Name: Steven T. Edgemon & Name: Mn‘}-\l'\‘m JCA Cing
Title: General Manager Title: ?rcs m‘ ran 4.-
Date: ]a-IQ‘H Date: \a.l\ii(\o\
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