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Petitioner City of Falls Church (the “City”), pursuant to Va. Code
§ 8.01-626, respectfully petitions the Honorable Chief Justice Leroy R.
Hassell, Sr., for review of the January 6, 2010 Opinion Letter and Final
Decree of the Circuit Court of Fairfax County. The Circuit Court’s decision
takes the extraordinary steps of (1) declaring unconstitutional a va!idly
enacted portion of the City’s Charter and (2) enjoining the City from using
validly obtained fees from the operation of its water system for the general
welfare of its citizens. The injunctive relief, in particular, threatens serious
and irreparable harm to the City and its citizens and employees.

Accordingly, the City respectfully requests that Your Honor stay the
Final Decree and refer this Petition to the full Supreme Court for additional
briefing on the important statutory and constitutional questions of municipal
power implicated by the Final Decree. If a stay is not entered, the City
requests that Your Honor refer this Petition to the full Supreme Court for
additional briefing and expedited consideration.

FACTUAL AND PROCEDURAL BACKGROUND

Fairfax Water filed this action against the City in the Circuit Court
asserting claims for damages and injunctive relief arising out of the City’s
extraterritorial provision of water to Fairfax County residents and the City’s

transfer of surpluses from its water fund to its general fund for the benefit of



City residents. Count V of Fairfax Water’'s First Amended Complaint — the
only Count at issue in this Petition — claimed that the City’s water rates
amounted to a “tax” in violation of the Virginia Constitution. See Amended
Complaint, Count V." The Amended Complaint alleged that the City’s
water revenues were diverted to the City"s general fund to be used for
“general governmental purposes.” /d.,  96. The Amended Complaint
further claimed that most of the City’s water customers resided in Fairfax
County but did not benefit from the City’s water fund surplus, and had no
political power to influence the City’s use of such surplus. /d., § 98.
Accordingly, the Amended Complaint alleged, the City’s water rates — by
producing a surplus over the costs of running the water system that the City
transferred to its general fund — “include[d] an unauthorized, hidden, and
extraterritorial tax” in violation of the Virginia Constitution. /d., Y] 96, 98.

In September 2009, the Circuit Court held a 7-day bench trial limited

to Count V.2 Among other things, the evidence at trial demonstrated that;
1

The City has filed the relevant “copy of the proceedings” with the Court
after consultation with the Clerk pursuant to Va. Code § 8.01-626.

2 In May 2009, after Fairfax County decided to withhold its approval for the
City to operate and expand its water system in the County, the City
petitioned Your Honor under Va. Code §§ 15.2-2143, -2135, and -2137(C)
to empanel a Special Court to review the County’s decision. The City also
moved the Circuit Court to stay all proceedings — including the bench trial
on Count V — pending the City’s petition. In July, 2009, Your Honor granted
the City’s petition and the City immediately moved the Circuit Court to stay
the trial court proceedings. The Circuit Court refused and directed the City
to move for a stay of the Special Court proceedings, which it promptly did.
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¢ Inthe 1970s and again in 1997, Fairfax Water voluntarily
contracted for water service from the City notwithstanding the fact
that Fairfax Water was aware at the time that the City's water rates
included a “return on investment” that was transferred to the City’'s
general fund (Trial Transcript (“Tr.”) 499:15-500:22; 507:1-8;
507:16-508-19; 1305:17-1308:15);

e In 1985, Fairfax Water expressly “recognize[d] and
acknowledge[d] the very significant contribution Falls Church has
made to the development of Fairfax County with their water
system” (Def’s Trial Ex. 15);

e Since 1984, the City repeatedly has confirmed that its water
system rates, return on investment, and profit transfers to its
general fund were consistent with generally accepted accounting
principles and best utility practices in Virginia (Tr. 1392:3-1397:6;
Def's Trial Exs. 21, 22, 26),

e The City’s water rates are fair and reasonable, unrebutted by any
rate study produced or conducted by Fairfax Water (Tr. 927:7-15;
930:20-931:13; 309:21-310:2);

o The City has made substantial investments to improve its water
system for the benefit of City and Fairfax County customers alike
(Tr. 1422:15-1425:8, 1218:22-1229; 1250:13-16); and

o The City’s return on investment from its water system has a direct
relationship to the risks assumed by the City’s residents, including
the $17.5 million in general obligation bond debt issued by the City
to support the system (Tr. 1389:4-9; 1391.6-1392:2).

Despite this evidence, on January 6, 2010, the Circuit Court issued

the Opinion Letter and Final Decree declaring part of the legislatively

enacted City Charter unconstitutional and issuing several forms of



injunctive relief in Fairfax Water's favor.® The Circuit Court concluded that
§ 13.09 of the City’s Charter imposes an ongoing requirement that the City
charge water rates that will produce “receipts equal to expense[,]” and
thereby precludes rates that will produce a profit for transfer to the City’s
general fund. See Jan. 6, 2010 Op. Ltr.,' p. 4. The court also concluded
that the rates the City charged to Fairfax County customers — which
produced revenues in excess of the present costs of operating and making
future capital improvements to the City’s water system — “violated[d] the
principle of non-taxation-without-representation and, thus, amount to an
unconstitutional tax.” /d., p. 5.

Based on these conclusions, the court issued several injunctions that,
if permitted to go into effect, threaten serious and irreparable harm to the
City and its citizens and employees. First, the Final Decree enjoins the City
from transferring moneys from its water fund to its general fund for
purposes unrelated to the water system. See Jan. 6, 2010 Final Decree,

11 2. This injunction not only operates prospectively: it applies retroactively
to transfers already made in Fiscal Year (“FY”) 2009 as well. /d.
The Final Decree also requires the City to set water rates that will

result in receipts equal to, but not in excess of, the City’s “expense.” /d.,

® The City Charter was validly enacted by the General Assembly. See
1993 Va. Acts ch. 969; 1995 Va. Acts ch. 655.
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9 3. Further, the court stated that “[i]n setting its water rates, the City may
not include as an ‘expense’ any surplus to be transferred to the general
fund” for purposes unrelated to the operating cost of the water system. /d.

Lastly, the Final Decree provides that the last sentence of § 13.07 of
the City Charter — which states that “[a] return on equity that is calculated
using generally accepted accounting principles for utility enterprises, when
authorized by the council by the affirmative vote of a majority of council,
may be transferred to the general fund or to the improvement fund of each
[water or sewer] utility respectively” (see Charter, 1993 Va. Acts ch. 969,

§ 13.07) — is “unconstitutional to the extent it permits the City to transfer
water moneys to the general fund in a manner inconsistent” with the rest of
the Decree. See Jan. 6, 2010 Final Decree, {[ 4.

On January 13, 2010, the City filed two post-trial motions still pending
with the Circuit Court. The first seeks (1) alteration of the retroactive
injunction against the City’s already-completed FY 2009 transfer of moneys
from its water fund to its general fund; (2) a stay of the Final Decree
pending the City’s appeal; and (3) an order requiring Fairfax Water to post
an injunction bond pursuant to Va. Code § 8.01-631. See Jan. 13, 2010
Memo. of Law in Support of Mot. to Stay et al. The other motion seeks

reconsideration on multiple grounds. See Jan. 13, 2010 Mot. for Reconsid.



The Circuit Court ordered Fairfax Water to file a response to these motions
by January 21, 2010 and set the motions for hearing on January 27. The
City will immediately advise Your Honor if the Circuit Court grants the
requested stay while this Petition is still pending.
SUMMARY OF ARGUMENT

The Final Decree’s implications for the Commonwealth, the City, and
the City’s citizens and employees are serious and profound. The Circuit
Court has taken the drastic steps of declaring unconstitutional an act of the
General Assembly (i.e., part of the City Charter) and granting the
“extraordinary remedy” (Levisa Coal Co. v. Consol. Coal Co., 662 S.E.2d
44 53 (Va. 2008)) of mandatory injunctive relief, materially altering the
status quo. The Circuit Court’s constitutional conclusion — contrary to
several of this Court’s precedents — divines a strict limitation on both the
power of the Commonwealth’s localities to generate revenue from their
extraterritorial utility service for the benefit of their residents and, indeed, on
the General Assembly’s prerogative to authorize localities to do just that.

While the Circuit Court’s constitutional analysis threatens negative
long-term consequences for the Commonwealth and its many localities that
provide extraterritorial utility service at a profit, in the short term, its

injunctions threaten irreparable harm to the City and its citizens and



employees. The retroactive injunction requiring the City to reverse its
already-completed FY 2009 transfer of surpluses to its general fund would
substantially impair the City’s bond rating and its ability to obtain
reasonable bond financing, and force the City to significantly increase its
tax rates. The injunction against future surplus transfers would wreak even
greater economic havoc, resulting in a substantial reduction in general fund
revenues, layoffs of City employees, and termination of City services.

For these reasons, Your Honor should issue a temporary stay
pending review of the City’s appeal by the full Supreme Court following
further briefing. If a stay is not granted, Your Honor should refer the City's
appeal to the full Supreme Court and order additional briefing and

expedited consideration of the merits of the City’s appeal.*

* Your Honor has jurisdiction under Va. Code § 8.01-626 because the
Petition seeks review of the Circuit Court’s grant of injunctions in its Final
Decree, and the City is an “aggrieved party” with respect to those
injunctions. Out of an abundance of caution, however, the City intends to
file a notice of appeal under § 8.01-670 within 30 days of the January 6
Final Decree to protect its right to an immediate appeal in the event this
Petition is dismissed for lack of jurisdiction. See Va. Code § 8.01-670(B)(1)
(right to appeal “an interlocutory decree or order . . . [g]ranting . . . an
injunction”).
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ARGUMENT

L. The Circuit Court’s Final Decree Should Be Stayed Pending The
Full Supreme Court’s Review Of The City’s Appeal In Order To
Prevent Irreparable Harm To The City And Its Citizens And
Employees That Will Result From The Decree.

As a threshold matter, Your Honor has broad inherent and statutory
authority to stay the Final Decree pending further briefing and full Supreme
Court review. See Va. Code § 8.01-626 (authorizing justice to “take such
action thereon as he considers appropriate under the circumstances of the
case”); Landis v. North Am. Co., 299 U.S. 248, 254 (1936) (“the power to
stay proceedings is incidental to the power inherent in every court to control
.. . its docket") (citations omitted). In determining whether to grant a stay,
Your Honor should look to the four-factor framework set forth by the U.S.
Supreme Court in Hilton v. Braunskill, 481 U.S. 770 (1987). “(1) whether
the stay applicant has made a strong showing that he is likely to succeed
on the merits; (2) whether the applicant will be irreparably injured absent a
stay; (3) whether issuance of the stay will substantially injure the other
parties interested in the proceeding; and (4) where the public interest lies.”
Id. at 776. These factors support a stay pending the City’s appeal.

The City Has A “Substantial Case On The Merits.” A showing of a

“substantial case on the merits” satisfies Hilton's “success on the merits”



factor. Bergerv. Pulte Home Corp., 2001 WL 543787, at *2 (Va. Cir. Ct.
March 6, 2001). The City’s contentions that (1) its Charter authorizes, and
does not preclude, the water rates the City charges its Fairfax County
customers and its transfer of water fund surpluses to its general fund; and
(2) the rates the City charges its Fairfax County customers are not an
“‘unconstitutional tax,” plainly present a “substantial case on the merits.”

On the proper construction of the Charter, the City presents several
substantial arguments. First, the Circuit Court impermissibly rendered
surplusage § 13.07 of the Charter — which expressly permits the City to
earn a “return on equity” on its utility charges and to transfer the proceeds
to its general fund — by interpreting the Charter to forbid such a return. See
City’s Mot. for Reconsid., p. 2. Second, the court misconstrued § 13.09 of
the Charter when it concluded that that provision — which only mandates
that “if" average expenses exceed average receipts for three consecutive
years, the director of public utilities and the city manager must recommend
to the council a schedule of rates designed to produce “receipts equal to
expense” (1995 Va. Acts ch. 655, § 13.09) — requires that the City’s water
receipts may never exceed its expense. /d., pp. 1-2.

On the constitutional question, the City raises equally compelling

arguments, including:



o First, that the City Charter, which has explicitly authorized the City
to (1) sell water to non-residents; (2) derive a profit from such
sales; and (3) transfer such profit to the City’'s general fund, is
entitled to a strong presumption of constitutionality (see Walton v.
Commonwealth, 497 S.E.2d 869, 872 (Va. 1998));

e Second, that this Court and the U.S. District Court for the Eastern
District of Virginia each have concluded that the City of Newport
News did not impose any unconstitutional “tax” when, acting
pursuant to legislation authorizing Newport News to impose
“reasonable rates” on water it sold to non-residents, Newport
News (a) generated a profit from its sale of water to non-residents
and (b) transferred the proceeds from that profit to its general fund
(See Warwick County v. City of Newport News, 151 S.E. 417 (Va.
1929); United States v. City of Newport News, Civil Action 75-110
NN (E.D. Va. 1977) (attached hereto as Ex. A));

e Third, that this Court’s precedents — particularly Corp. of Mount
Jackson v. Nelson, 145 S.E. 355 (Va. 1928) and Town of Rocky
Mount v. Wenco of Danville, Inc., 506 S.E.2d 17 (Va. 1998) —
support the City’s authority to generate a profit on water service to
non-residents;

e Fourth, that the rate the City charges for water to non-residents is
not a “tax” because Fairfax Water is not required to connect to the
City’s water system, but rather has chosen to do so; and

e Fifth, that laches bars Fairfax Water’'s constitutional objection
because Fairfax Water knew since 1959 that the City received a
profit from its water system and transferred that profit to its general
fund, but did not challenge the constitutionality of this practice until
2008 after nearly 50 years of sleeping on its claimed rights.

These arguments, among others, raise serious issues regarding the

powers and obligations of localities in the extraterritorial provision of utilities
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to residents of the Commonwealth.® Accordingly, the “substantial case on
the merits” factor strongly supports a limited stay pending appeal.

The City And Its Citizens And Employees Will Suffer Substantial
And Irreparable Harm If A Temporary Stay Is Not Granted. Without a
stay, the Final Decree will go into effect immediately and change the status
quo. That change will irreparably injure the City and its citizens and
employees. First, because the City cannot reverse past expenditures made
to creditors, vendors and employees for FY 2009, the Court’s retroactive
injunction requiring a reversal of the City’s FY 2009 transfer to its general
fund would (1) drop the City’s unencumbered fund balance to 1%, well
below the 8% minimum required by City policy and, consequently, (2)
cause a precipitous decline in the City’s bond rating which would negatively
impact the City’s ability to issue bonds and otherwise raise money at
reasonable interest rates. See Affidavit of John Tuohy (“Tuohy Aff.”), 7(b)
(attached hereto as Exhibit B). Moreover, undoing the FY 2009 transfer

also would force the City to raise its tax rate an additional $.14 on the dollar

®> Another error was the Circuit Court’s issuance of a retroactive injunction
requiring the City to disgorge moneys relating to already-completed
transfers of surpluses to its general operating fund. See WTAR Radio-TV
Corp. v. City Council of Virginia Beach, 223 S.E.2d 895, 898 (Va. 1976)
(injunctions are issued to prevent future wrongs); Alabama v. U.S. Army
Corps of Eng’rs, 424 F.3d 1117, 1133 (11th Cir. 2005) (“an injunction is
limited to prospective relief’) (citation omitted).
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