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Less than four months before trial, the City should not be allowed to launch entirely new 

claims against entirely new parties -- Fairfax County and its Board of Supervisors (the “County”).  

To begin with, the countersuit is procedurally barred.  Rule 3:13 permits a defendant to bring in a 

new party only if the latter is liable for some or all of the plaintiff’s claims.  The City does not claim 

that here.  Moreover, adding the countersuit will not promote judicial economy.  The countersuit 

makes no claims against Fairfax Water and seeks no relief against it.  The City, rather, attacks the 

County’s conduct in accepting “proffers” for water service.  But that claim is not germane to either 

of Fairfax Water’s main claims: that the City’s water rates are unconstitutional, or that the City is 

monopolizing water service in Fairfax County.  Fairfax Water’s claims are set for trial September 

14.  The City’s countersuit will improperly expand the scope of the case, confuse the jury, and likely 

trigger a continuance to allow the County time to prepare.  Leave to amend should be denied. 

STATEMENT OF THE CASE 
 

Fairfax Water filed this action to stop the City from monopolizing public water service in the 

northeastern portion of Fairfax County.  Falls Church has provided water service there pursuant to a 

1959 agreement that expired twenty years ago.  When Fairfax Water began to compete for water 

customers, the City sued in federal court, claiming that federal law “preempted” Fairfax Water from 

doing so.  The federal court dismissed the City’s case with prejudice, ruling that “Virginia law 

permits Fairfax Water to provide service to customers anywhere in Fairfax County.”  City of Falls 

Church v. Fairfax County Water Auth., 2007 U.S. Dist. LEXIS 36004 *9 (E.D. Va. May 15, 2007), 

aff’d, 2008 U.S. App. LEXIS 7285 (2008) (See Am. Compl. Exs. 1-2.)   

Undeterred by its legal defeat, Falls Church commenced extra-legal maneuvers to exclude 

Fairfax Water from the market.  The City has: 

• falsely represented to people that it still has a legally exclusive service area in Fairfax 
County, despite the contrary federal court rulings (1st Am. Compl. ¶¶  36-37, 51, 
72);  

 
• threatened legal proceedings if a developer does not use City water (id. ¶ 51); and 
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• blocked the developer of the “Halstead” project from connecting to Fairfax Water’s 
system (id. ¶¶  53-54).   

 
The Halstead Developer proffered to connect to Fairfax Water’s system as part of its 

application to rezone the property.  (Id. ¶ 44).  Fairfax County accepted the proffer when it approved 

the rezoning on October 15, 2007.  (Ex. 1 (attaching ordinance).)  But the City has recently used its 

control over the existing water lines -- which have to be relocated regardless of who provides water 

service -- to prevent Halstead from connecting to Fairfax Water.  Halstead has vigorously protested 

the City’s actions.  (See, e.g., Ex. 2, Letter of 11/11/2008 from M. Healy, Esq., to City Attorney.)   

Counts I and II of Fairfax Water’s complaint allege that the City is monopolizing water 

service outside the city limits, in violation of the Virginia Antitrust Act.  Count IV says that the City 

has tortiously interfered with Fairfax Water’s business expectancy concerning the Halstead project.  

Count V asserts that the City’s high rates for public water service (which it charges Fairfax Water 

for two of its properties) constitute an unconstitutional tax.  On March 3, 2009, the Court issued an 

opinion overruling the City’s demurrer on all grounds.   

On March 26, the Court ordered the trial to commence September 14.  The City pressed for a 

trial in 2010.  But Judge Thacher said that the trial must take place within one year from the date of 

filing (December 8, 2008).  The City and Fairfax Water exchanged pre-litigation FOIA requests last 

year, and post-filing discovery has been a whirlwind.  Nearly a dozen depositions will be completed 

by the time this motion is heard.  The parties have exchanged tens of thousands of pages of 

documents and extensive written discovery.  There have been dozens of document subpoenas. 

On April 15, 2009, the City’s counsel advised for the first time that it might file a countersuit 

against Fairfax Water and Fairfax County.  The City gave no further details.  On May 6, the City 

provided a draft.  The City simultaneously sued Fairfax County (not Fairfax Water) in the Supreme 

Court of Virginia, seeking the appointment of a special court to invalidate the Halstead proffer and 

to rule that the City has engaged in no unlawful activity as alleged in this case.  (See Ex. 3 at 15).   
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The City’s proposed countersuit, by contrast, does not seek to invalidate the Halstead proffer.  

Nor does it make any claims against Fairfax Water.  The City again turns its guns on Fairfax County, 

requesting a declaratory judgment that the County may not accept future water proffers.  Such 

proffers say that the developer will connect to Fairfax Water’s system if the developer and Fairfax 

Water mutually agree it is in “the best interest of both.”  (Counter/3d P. Claim ¶ 27.)  The City 

claims that such innocuous proffers to the County constitute an “unreasonable condition” (Count I), 

violate the Dillon Rule (Count II), are unconstitutional “special laws” (Count III), and effectively 

deny consent for the City to expand its water service further into Fairfax County (Count IV).   

ARGUMENT 

I. THE CITY’S CLAIMS ARE PROCEDURALLY BARRED. 
 

The City’s claims are procedurally barred, even apart from being untimely.  Rule 3:13 

permits impleader only when the new party would be “liable to the third-party plaintiff for all or part 

of the plaintiff’s claim . . . .”  Rule 3:13(a).  The concept of “secondary or derivative liability” is 

“central.”  Valley Landscape Co. v. Rolland, 218 Va. 257, 263, 237 S.E.2d 120, 124 (1977) (citation 

omitted).  Where, as here, the defendant does not allege that the new party is liable if the plaintiff 

should prevail, adding a new party simply “is not proper.”  Id.   

Without the third-party claim against the County, the counterclaim also cannot stand.  

Indeed, the proposed counterclaim neither makes any claims against Fairfax Water nor seeks any 

affirmative relief against it.  The most Fairfax Water is said to have done is provide “aid and encour-

agement” to Fairfax County.  (Counter/3d P. Claim ¶¶ 55, 63, 73.)  That is not a cause of action.  But 

even if it were, it would make no difference.  The Board of Supervisors is an indispensable party in 

any action challenging its land use decisions.  E.g., Miller v. Highland County, 274 Va. 355, 367, 

650 S.E.2d 532, 537 (2007).  Because the County cannot be impleaded, the counterclaim -- asserting 

merely that Fairfax Water “aided” the County -- likewise cannot proceed. 
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II. THE AMENDMENT IS NOT GERMANE AND WILL PREJUDICE FAIRFAX 
WATER. 

 
Even if Rule 3:13 did not bar the countersuit, adding it now would not further “the ends of 

justice.”  Rule 1:9.  The countersuit is not germane to the existing case.  It would greatly expand the 

scope of litigation shortly before trial, confusing the jury and prejudicing Fairfax Water.   

To begin with, the countersuit is not germane.  It is entirely unrelated to Count V of the 

amended complaint, which challenges the constitutionality of the City’s water rates.  Nor is it 

germane to Counts I, II or IV, which allege that the City’s actions violate the Virginia Antitrust Act 

and tortiously interfere with Fairfax Water’s business expectancy in the Halstead project.  

Admittedly, the latter claims arise largely from the Halstead developer’s 2007 proffer to connect to 

Fairfax Water’s system.  (Am. Compl. ¶¶ 38-58.)  But the City legally cannot, and apparently is not, 

challenging the Halstead proffer in its countersuit.   

The City’s countersuit does not even mention Halstead.  Why not?  Perhaps it is because the 

City is already challenging that project in the Supreme Court, where the City wishes the Halstead 

proffer declared “void ab initio.” (Ex. 3 at 15.)  Perhaps the City recognizes that it cannot use a 

declaratory judgment proceeding such as this one to invalidate proffers that have already been 

accepted.  See Board of Supv’rs v. Hylton Enters., Inc., 216 Va. 582, 585, 221 S.E.2d 534, 537 

(1976) (when “the alleged wrongs have already been suffered, a declaratory judgment procee-

ding . . . is not an available remedy.”).  Or perhaps the City has read Logan v. City Council, 275 Va. 

483, 659 S.E.2d 296 (2008), and realizes that a declaratory judgment action cannot be used to appeal 

a County’s land use decision that is not otherwise authorized, and that only the affected landowner 

(e.g., Halstead) has standing to complain.  Id. at 498-99, 659 S.E.2d at 304. 

But even if the City’s countersuit had attacked the Halstead proffer, it would be time-barred.  

Code § 15.2-2285(F) provides that “[e]very action contesting a decision of the local governing 

body” to approve a rezoning subject to conditions proffered by the developer “shall be filed within 
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thirty days of the decision . . . .”  (Emphasis added).  The County approved the Halstead rezoning 

(including the water proffer) on May 15, 2007.  (Ex. 1)  Because the City did not bring suit within 30 

days, it is too late now.  Miller, 274 Va. at 365, 650 S.E.2d at 536. 

So, unable or unwilling to attack the Halstead proffer, the countersuit seeks instead purely 

prospective relief: to stop the County from accepting proffers from other developers in order “to 

guide the parties in their future conduct.” (Counter/3d P. Claim ¶¶ 58, 65, 74, 87.)  But that claim 

expands this case well beyond the claims made in Fairfax Water’s pending complaint: that the City 

should stop misrepresenting to people that it has an exclusive service area, stop threatening people 

with legal action if they want to switch water providers, and stop blocking customers from doing so 

by refusing to permit routine utility relocations.  “[T]he addition of the third-party defendant changes 

the nature of plaintiff’s claim, renders the case unduly complex for the trier of fact, and does not 

serve judicial economy.”  Alarcon v. Alexandria Hosp., 31 Va. Cir. 249, 249 (1993).   

The City’s late filing would also prejudice Fairfax Water less than four months before trial.  

Indeed, given the numerous legal deficiencies in the countersuit, the parties would not even know if 

it survived demurrer until shortly before trial.  Fairfax County obviously has a strong case for a 

continuance, but Fairfax Water should not be forced to accept one.  It needs permanent injunctive 

relief to stop the City from intimidating property owners and developers who seek to switch their 

water service to Fairfax Water.  (Indeed, the City Manager gave highly evasive testimony about 

these issues in his deposition last month.  See Ex. 4.)  The City will not be injured by having to 

pursue its claims elsewhere.  It has known about the proffers about which it complains since 2007.  

(See Ex. 5 at 23.)  The City should not have waited so long to file suit.   

Judge Thacher previously rejected the City’s efforts to delay the trial date until 2010.  When 

the City’s counsel said that its trial team was unavailable from October through December, Judge 

Thacher chose September 14.  The City should not be permitted to use a late-filed countersuit as yet 

another excuse to postpone the trial until sometime next year.   
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CONCLUSION 

The City’s motion for leave to amend should be denied. 

      Respectfully submitted, 

FAIRFAX COUNTY WATER AUTHORITY 
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Exhibit 1 
 

Letter from Clerk, Board of Supervisors, transmitting Ordinance amending zoning ordinance and 
accepting Halstead proffers (Oct. 15, 2007) 

 
Exhibit 2 

 
Letter of 11/11/2008 from M. Healy, counsel for developer, to J. Foster, City Attorney (RFA 10 
& RFA Ex. 1) 

Exhibit 3 
 

City of Falls Church Petition for Appointment of Three-Judge Court, City of Falls Church v. 
Fairfax County Board of Supervisors (Va. May 7, 2009) 
 

Exhibit 4 
 

Deposition of Wyatt Shields, City Manager, City of Falls Church (Apr. 3, 2009) (excerpts) 
 

Exhibit 5 
 

Deposition of Rodney Collins, Engineer, Public Utilities, City of Falls Church (Apr. 1, 2009) 
(excerpts) 



.county o f  Fair fax ,  Virg in ia  

October IS, 2007 

Elizabeth Baker 
Walsh, Colucci, Lubely, Emrich & Walsh, P.C. 
2200 Clarendon Boulevard, 13' Floor ... 
Arlington, Virginia 22201 

. RE: h o n i n g  Application RZ 2007-PR-001 

Dear Ms. Baker: 

Enclosed you will find a copy of an Ordinance adopted by the Board of ~u~ervisors at a 
regular meeting held on October 15,2007, granting Rezoning Application RZ 2007-PR-001 m 
the name of DSFlLong Metro II, LLC and DSFLong Metro IU, LLC. The Board's action 
rezones certain property in the Providence District fiom the PRM, 1-4, and 1-5 Districts to the 
PRM District and permits the mixed use development with a maximum overall Floor Area 
Ratio (FAR) of 2.41. The subject property, [Tax Map 49-1 ((16)) 14, 15, and 16; 49-1 ((29)) 

' All Parcels; 49-1 ((30)) All Parc'els and.49-2 (91)) 18 and 191, is located in tbe southeast and 
southwest quadrants of the intersection of Prosperity Avenue and Memlee h i v e  and the west 
side of Gallows Road on approximately 14.27 acres of land, and is subject to the pqffers dated ' 

October 12,2007. 

The Planning Commission had previously ajqbved Final Development Plan 
FDP 2007-PR-001 on October 11,2007, subject to the Board's'approval of.= 2007-PR-001. 

The Board also: 

Modified to allow the use of underground stormwater 
management in residential development, subject to Waiver # 
24817-WPFM-001-3, subject to the conditions dated October 2, 
2007. 

Modified the private street standards to allow private streets to 
provide access to adjacent properties and to allow private streets 
in excess of 600 feet in length. 

Modified the transitional screening and banier requirements in. 
favor of that shown on the CDP/FDP. 

. Modified the loading requirements to allow eight loading spaces 
in Phase B. 

Office of Clerk to the Board'of Supervisors 
12000 Government Center Parkway, Suite 533 

Fairfax, Virginia 22035 
Phone: 703-324-3 15 1 + Fax: 703-324-3926 9 TIY: 703-324-3903 

. Email: clerktothebos@fairfaxcounty.gov 
http://www.fai$icounty.gov/bosclerk 
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Modified the loading requirements for Phase A to allow 
two loading spaces per building rather than three per 
building. 

.$~~~~~~~$6~~.:r:~~i$:~~;~$f$p::'r~:<~::i~. =-. *-.; .., m.v-w4%wPddddr,ir,i'. . . . . . . . . ... .. 
, ,.*.. z,. .;- ,.,... :::.?:;s;?.$;?;&.;v+ ;i:::>>:;-,:*::*~;;$,i:!>;;2;:fi: ,;:;>; .;;.A-. %, < r s  .>.&$>- : : ~ ~ ~ ? ~ ~ ~ & ; ; ~ ; ~ ~ ~ ~ ~ : : ~ ~ ~ * ~ ~ * a > : * :  <~~<~~,,,,~.>~,..~.~y,,.~,>.~,~; ,.;e;.<zA~w"x~,~,-.*.*----.-~~A-~*-, , . , 

e p 2: 

Modified PFM Standard 12-0702.1B2 t6 pennit the 
reduction of the rninimum planting width requirement from 
8 feet to 6 feet as shown on the CDP/FDP and as described 
in the proffers. 

-2- RZ 2007-PR-001 
October 15,2007 

- 
. . 

Sincerely, 

iz:; 
C -: 1 ::: 
I \ 

', 

i..: 

7 . .  ?.: .' ' , 

Nancy Vehrs ?, 

Clerk to the Board of Supervisors 3 
NV/drns 
Enclosure 

Cc: Chairman Gerald E. Comolly 
Supervisor Linda Smyth, providence District 
Janet Coldsmith, Director, Real Estate Division. Dept. of Tax ~dministratibn . 
Regina Coyle, Director, Zoning Evaluation Division, DPZ 
Diane Johnson-Quinn, Deputy Zoning Administrator, Dept. of Planning and Zoning 
Thomas Conry, Dept. Manager. - GIs - MappinglOverlay 
Angela K. Rodeheaver, Section Chief, Transportation. Planning Division 
Ellen Gallagher, Capital Projects and Operations Div., Dept. of Tr&sportation 
Audrey Clark, Director -.Building Plan Review, DPWES 
Ken Williams, plans & Document Control, ESRD, DPWES 
Department of Highways-VDOT 
Sandy Stallman, Park Planning Branch Manager, FCPA . 
Charlene Fuhrman-Schulz, Development Officer, DHCDDesign Development Division 
District Planning Commissioner 
Barbara J. Lippa, Executive Director, Planning Commission 
Jose Comayagua, Director, Facilities Management 
Gary Chevalier, Office of Capital Facilities/Fairfax County public Schools 
Karyn Mooreland, Chief Capital Projects Sections, Dept.of Transportation 
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