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PRELIMINARY STATEMENT 

The Fairfax County Water Authority (“Fairfax Water”) seeks to stop the City of Falls 

Church (the “City” or “Falls Church”) from trying to block it from offering water service in the 

eastern portion of Fairfax County.  Fairfax Water has stated valid antitrust claims because 

Virginia law does not allow the City to monopolize water service in Fairfax County without its 

consent.  While Fairfax Water agreed in 1959 that the City would have an exclusive service area 

in the eastern portions of the County, that agreement expired in 1989 and was not renewed.  

Indeed, the City is now legally barred from claiming that it enjoys a monopoly on water service 

in Fairfax County because it recently litigated and lost that issue in federal court.   

Fairfax Water has also stated a valid claim for tortious interference with business 

expectancy.  It has pleaded facts to show that the City’s improper conduct will deprive it of at 

least some, if not all, of the water revenues from the “Halstead” project.  And Fairfax Water has 

stated a valid claim that the City’s water rates constitute an extraterritorial, unconstitutional tax.  

The City ignores applicable case law that a municipal fee constitutes a “tax” when, as here, it 

results in huge revenue surpluses that are diverted to general governmental purposes.   

STATEMENT OF FACTS 

The rule is “well settled” that a demurrer takes the facts in a complaint in the “light most 

favorable to the plaintiff.”  Taboada v. Daly Seven, Inc., 271 Va. 313, 317-18, 626 S.E.2d 428, 

429 (2006).  The relevant facts are briefly summarized here. 

The Fairfax County Board of Supervisors created Fairfax Water in 1957 to provide a 

county-wide, comprehensive public water system on a non-profit basis.  (Am. Compl. ¶ 1.)  In 

1959, Fairfax Water and the City agreed that the eastern portion of Fairfax County would be the 

City’s “exclusive” service territory (id. ¶ 6), but that agreement expired in 1989.  (Id. ¶¶ 6-9.)  

Although Fairfax Water does not seek to serve areas within the City, it does want to offer service 
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in Fairfax County.  (Id. ¶¶ 12, 23, 28.)  Fairfax Water is capable of serving any property within a 

reasonable distance of one of its water lines.  (Id. ¶ 27.)  The map attached to the complaint 

depicts those water lines (in blue) as they bisect the area (shown in light green) currently served 

by the City.  (Id. Ex. 1.)  The areas where Fairfax Water’s lines interface (but do not connect) 

with the City’s lines are called “interface areas.”  (Id. ¶¶ 24-25.)  

Fairfax Water’s “commodity charge” for water is significantly less than the City’s.  (Id. 

¶¶ 14-15.)  As a result, many of the City’s Fairfax County customers wish to switch to Fairfax 

Water.  (Id. ¶ 23.)  “But the City is intent on preventing them from doing so.”  (Id.)   

The City uses its existing monopoly in its service area to charge higher prices for water, 

resulting in huge revenue surpluses that greatly exceed the cost of operating its water system.  

(Id. ¶¶ 18, 95-96.)  Indeed, the City has transferred millions of dollars a year from its water fund 

to its general fund to pay for services entirely unrelated to water, such as Falls Church schools 

and police.  (Id. ¶¶ 18, 20.)  The City thus uses the water fund to lower its citizens’ property 

taxes.  (Id. ¶¶  21, 95-98.)  The burden of paying this tax subsidy falls disproportionately on 

Fairfax County residents, who comprise 92% of the City’s water customers.  (Id. ¶¶ 17-18, 98.)   

Fairfax Water is both a competitor and a customer of the City.  (Id. at 2.)  It owns two 

properties in Merrifield and has paid considerable sums to the City for water service, including 

thousands of dollars that the City has diverted to its general fund.  (Id. ¶¶ 93, 101.)   

After Fairfax Water began to offer water service in the disputed “interface areas” of 

Fairfax County in 2005, the City filed suit in federal court to block it.  (Id. ¶ 32.)  The City told 

one developer at the time: “all we are looking to do is to protect our service boundaries and we 

do not want Fairfax Water taking any customers.”  (Id. ¶ 33.)  Falls Church’s lawsuit conceded 

that Virginia law allowed Fairfax Water to serve customers anywhere in Fairfax County, but it 
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claimed that federal law “preempted” competition because the City was reselling water that it 

had purchased from the federal government.  (Id. ¶¶ 28-33.)   

The district court held that the City’s claims were unsound.  It dismissed the case with 

prejudice, ruling that “Virginia law permits Fairfax Water to provide service to customers 

anywhere in Fairfax County.”  (Id. ¶ 34 & Ex. 2 at 8.)  The City appealed and the Fourth Circuit 

affirmed.  (Id. Ex. 3.)  (The decisions are also reported at City of Falls Church v. Fairfax County 

Water Auth., No. 1:07cv174, 2007 U.S. Dist. LEXIS 36004 (E.D. Va. May 15, 2007), aff’d, No. 

07-1527, 2008 U.S. App. LEXIS 7285 (4th Cir. Apr. 4, 2008).) 

Losing its case did not deter the City.  Falls Church embarked on three new strategies to 

block competition.  First, the City is misrepresenting to people that it still has a legally 

“exclusive” service area in Fairfax County, even though that claim was squarely rejected by the 

federal courts; the City is thus misleading customers and developers into thinking that they have 

no choice of water providers.  (Am. Compl. ¶¶  36-37, 51, 72.)  Second, the City has threatened 

to bring criminal and civil proceedings to deter people from switching their water service to 

Fairfax Water.  (Id. ¶ 51.)  And third, the City has adopted a policy and practice of refusing to 

permit developers who seek to redevelop property in Fairfax County from relocating existing 

City water lines unless the developer promises to remain a customer of the City.  (Id. ¶¶  53-54, 

62).  The City adopted this policy solely to destroy competition, and no proper business or utility 

purpose supports it.  (Id. ¶¶ 63-64.) 

Counts I and II allege claims for monopolization and/or attempted monopolization under 

the Virginia Antitrust Act.  (Id. at 14-15.)  Count III has been nonsuited.  Count IV claims that 

the City has tortiously interfered with Fairfax Water’s legitimate business expectancy in 

providing water service to the Halstead project.  (Id. at 16-17.)  Finally, Count V (added by the 
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Amended Complaint) asserts that the City’s water rates, and massive transfers from the water 

fund to the general fund, amount to an unconstitutional, extraterritorial tax.  (Id. at 17-19.) 

ARGUMENT 

I. COUNTS I AND II STATE VALID ANTITRUST CLAIMS. 

The City’s main antitrust defense is that Virginia law gives it a monopoly on water 

service in Fairfax County.  This defense is barred by federal preclusion and judicial estoppel.  It 

also fails on the merits.  The City’s other attacks are similarly ineffective. 

A. The City Cannot Re-Litigate Its Claim to a Monopoly in Fairfax County. 

Falls Church is barred from claiming that it can monopolize water service in Fairfax 

County because it litigated and lost that claim in its prior federal lawsuit.  Falls Church sought in 

that case “to exclude Fairfax Water from serving ‘interface areas’ in its home County . . . .” (Am. 

Compl. Ex. 2 at 9.)  The City’s central premise was that federal law gave the City an “exclusive 

franchise” that “‘preempts’ any Virginia law that would otherwise allow [Fairfax Water] to sell 

water to customers in those portions of Fairfax County where the City is currently capable of 

providing water service.”  (Id. at 1.)  The City argued that allowing “competition” would 

undercut the federal scheme.  (Id. at 11.)  It never claimed that Virginia law gave it an exclusive 

service area in Fairfax County.  The City conceded that the 1959 exclusive service area 

agreement “expired in 1989.”  (Id. at 4.)  In rejecting Falls Church’s claims, the district court 

ruled unequivocally that “Virginia law permits Fairfax Water to provide service to customers 

anywhere in Fairfax County . . . .  This includes . . . ‘interface areas’ where either Fairfax Water 

or the City is capable of providing water service.”  (Id. at 8-9.) 

The City’s lawsuit against Fairfax Water was based on federal-question jurisdiction.  

Accordingly, federal law governs the preclusive effect of the judgment in state court.  Semtek 

Int’l Inc. v. Lockheed Martin Corp., 531 U.S. 497, 507 (2001).  Because Falls Church had a full 
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and fair opportunity to litigate its state law arguments in the prior case, federal preclusion 

principles bar it from raising those arguments here.1   

Judicial estoppel also bars the City’s claims.  Two federal courts necessarily relied on the 

City’s concession that Virginia law permitted Fairfax Water to offer service anywhere in Fairfax 

County when they considered and rejected its claim that Virginia law was preempted.  Falls 

Church now cannot take a “clearly inconsistent position.”  New Hampshire v. Maine, 532 U.S. 

742, 750 (2001).  It creates the perception that the City misled the courts that they needed to 

reach the preemption issue.  Allowing the City to try out a new theory would also prejudice 

Fairfax Water by forcing it to litigate, once again, that the City has no exclusive service territory 

in Fairfax County.  The federal courts decided that question, against the City, once and for all. 

B. Virginia Law Does Not Permit One Locality to Monopolize Water Service in 
Another Locality Without Its Consent. 

Even if the City were not barred from raising its Virginia law arguments, they are 

meritless.  Because Virginia law does not permit the City to monopolize water service in Fairfax 

County without its neighbor’s consent, Falls Church has failed to show that its “conduct” is 

“authorized . . . or approved by a statute of this Commonwealth.”  Va. Code Ann. § 59.1-9.4(b) 

(2006).   

                                                 
1 See Federated Dep’t Stores, Inc. v. Moitie, 452 U.S. 394, 404 (1981) (Blackmun, J., 
concurring) (“[E]ven if the state and federal claims are distinct, respondents’ failure to allege the 
state claims in Brown I manifestly bars their allegation in Brown II.”); Harper Plastics, Inc. v. 
Amoco Chems. Corp., 657 F.2d 939, 945 (7th Cir. 1981) (“An unsuccessful party may not . . . 
frustrate the doctrine of res judicata by cloaking the same cause of action in the language of a 
theory of recovery untried in the previous litigation.”); First Ala. Bank, N.A. v. Parsons Steel, 
Inc., 747 F.2d 1367, 1372-73 (11th Cir. 1984) (holding that failure to file pendent state claims in 
federal case precluded their litigation in second suit). Although federal law applies here, the 
same result would be required under Virginia Rule 1:6(a), which likewise bars claims that could 
have been, but were not, raised in the prior case. 
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1. Section 59.1-9.4(b) Applies Here, Not the Parker Doctrine. 

Falls Church’s reliance on the Parker doctrine is misplaced because this case does not 

involve any federal antitrust claims.  The Parker doctrine holds that the federal antitrust laws do 

not apply to the conduct of the “sovereign” States until such time as Congress makes that 

intention plain.  Parker v. Brown, 317 U.S. 341, 350-51 (1943).  But “not every act of a state 

agency is that of the State as sovereign.”  City of Lafayette v. Louisiana Power & Light Co., 435 

U.S. 389, 410 (1978).   

The Court in City of Lafayette considered Parker immunity in the context of a political 

subdivision: a city accused of conspiring to restrain competition “outside its city limits.”  Id. at 

403.  The plurality said that Parker exempts the anticompetitive conduct of a political 

subdivision only if it acts “pursuant to state policy to displace competition with regulation or 

monopoly public service.”  Id. at 413 (emphasis added).  This standard was later “adopted by a 

majority of the Court.”  Cmty. Commc’ns Co. v. City of Boulder, 455 U.S. 40, 51 (1982).  In 

Boulder, the Court re-emphasized that the “state policy to displace competition” must be “clearly 

articulated” and “affirmatively expressed.”  Id.  This requirement “is not satisfied when the 

State’s position is one of mere neutrality respecting the municipal actions challenged as 

anticompetitive.”  Id. at 55 (holding that fact that State gave localities “home rule” did not show 

that State “‘contemplated’ the specific anticompetitive actions” at issue); see also City of 

Lafayette, 435 U.S. at 414 (finding neutrality insufficient).  In Town of Hallie v. City of Eau 

Claire, 471 U.S. 34 (1985), the Court ruled that Parker does not require that a municipality’s 

anticompetitive acts be compelled or actively supervised by the State, but the municipality must 

act “pursuant to a clearly articulated state policy” to displace competition.  Id. at 45-47.2   

                                                 
2 E.g., Parks v. Watson, 716 F.2d 646, 663-64 (9th Cir. 1983) (denying Parker immunity to city 
that used its zoning power and ownership of street to force owner of potentially competing 
power source to turn it over to the city); Vickery Manor Serv. Corp. v. Village of Mundelein, 575 



7 

Even if Parker applied in this case, it would not help the City.  As discussed below, 

nothing in Virginia law “clearly articulates” and “affirmatively expresses” a Virginia policy that 

one locality can monopolize water service in another locality without its consent.   

But Parker simply inapplicable: there are no federal antitrust claims here, only claims 

under the Virginia Antitrust Act.  To say that Parker applies is like saying the Erie doctrine 

applies.  The Erie doctrine in federal court requires that, “[e]xcept in matters governed by the 

Federal Constitution or by Acts of Congress, the law to be applied in any case is the law of the 

State.”  Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938).  No one speaks of applying Erie to 

State-law claims in State court.  Similarly, the federalism concern that federal antitrust laws 

should not restrict the States in their “sovereignty,” Boulder, 455 U.S. at 53, does not apply 

when, as here, the question is how a State’s own antitrust laws should be interpreted.3 

Virginia Code § 59.1-9.4(b) serves a function quite similar to Parker.  It makes clear that 

Virginia’s antitrust laws do not “make unlawful conduct that is authorized, regulated or 

approved . . . by a statute of this Commonwealth . . . .”  That is the correct standard to apply to 

claims arising under the Virginia Antitrust Act. 

                                                                                                                                                             
F. Supp. 996, 1005 (N.D. Ill. 1983) (holding that city’s ability to regulate streets and sewers did 
not authorize placing anticompetitive conditions on a developer). 
3 In Miller’s Pond Co. v. City of New London, 873 A.2d 965 (Conn. 2005), the court held that 
Parker does not apply to state law antitrust claims precisely for this reason, notwithstanding a 
statute (similar to Va. Code Ann. § 59.1-9.17) requiring the antitrust act to be interpreted 
consistently with federal antitrust provisions.  Id. at 980-82.  The court explained that Parker is a 
federal common law doctrine, not a federal statute, and that “a state antitrust statute without 
federal parallel” must control.  Id. at 981 & nn. 22-25.  The City’s main case on point is 
unpersuasive.  While the court in Command Force Sec., Inc. v. City of Portsmouth, 968 F. Supp. 
1069 (E.D. Va. 1997), suggested that Parker barred the Virginia antitrust claim, id. at 1074, the 
Fourth Circuit expressed “considerable doubt” about that portion of the ruling and affirmed on 
different grounds, Am. Int’l Sec. Specialists, Inc. v. Roberts, No. 97-2089, 1998 WL 614301, at 
*3 n. 2 (4th Cir. Sept. 10, 1998).   
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2. Virginia Law Does Not Permit the City to Monopolize Water Service 
in Fairfax County. 

It is true that Virginia law allows a locality to determine whether public water service 

within the locality will be supplied by a single provider.  Va. Code Ann. § 15.2-2111 (2008).  

Thus, the City validly decided to be Falls Church’s sole water supplier.  It is also true that “two 

or more” localities or authorities can create exclusive service territories among or between them.  

Id. § 15.2-2112.  Falls Church and Fairfax Water had such an agreement from 1959 until 1989.  

But nowhere does the Virginia Code allow one locality to monopolize water service in another 

locality without its consent.  Until the governing body of the locality determines that it favors a 

water monopoly within its own borders, competition prevails.   

To suggest otherwise, Falls Church elides the text of §§ 15.2-2109 and 15.2-2111, 

claiming that “[t]he Code expressly authorizes the City to operate, extend, and maintain a water 

system, within or outside the City’s boundaries, and to regulate its own water system regardless 

of anticompetitive effect.”  (City Mem. at 4-5.)  These are separate and distinct statutes.  Section 

15.2-2109(A), to be sure, allows a locality to operate a waterworks “within or outside the limits 

of the locality.”  But that section says nothing about anticompetitive practices.   

The phrase “notwithstanding any anticompetitive effect” appears in Code § 15.2-2111, 

but that section addresses a locality’s power to regulate service within the locality.  It provides: 

Any locality may exercise its powers to regulate . . . water service 
notwithstanding any anticompetitive effect.  Such regulation may 
include the establishment of an exclusive service area for any . . . 
water system, including a system owned or operated by the 
locality, the fixing of rates or charges for any . . . water service, 
and the prohibition, restriction or regulation of competition 
between entities providing . . . water service. 

Id.  Nothing in this section allows one locality to regulate water service in another locality.  

Indeed, the City stresses that it is not exercising a “governmental” function when it provides 
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water service outside of its corporate limits.  (City Mem. at 17.)  See also Code § 15.2-1102.  

Having conceded that, the City cannot claim “powers to regulate” outside its corporate limits.   

Under Code § 15.2-2111, moreover, a “regulation” must have “a utility-related purpose.”  

1995 Op. Att’y Gen. Va. 240, 1995 Va. AG Lexis 59 (July 7, 1995).  The complaint alleges, by 

contrast, that no business or utility-based reason supports the City’s conduct.  (Am. Compl. 

¶¶  41-42, 63.)  Indeed, it is difficult to see how false statements and threats intended to squash 

competition (id. ¶ 72) can qualify as “regulating” a customer’s water service.   

The City’s interpretation of Code § 15.2-2111 also lacks any limiting principle.  Under 

the City’s reading, one locality could: (1) set the prices for utility service in other localities; 

(2) unilaterally extend its own “exclusive service area” anywhere in Virginia; and (3) prohibit 

other water providers from competing with it wherever it can extend its service.  The scope of 

the City’s interpretation is breathtaking. 

The City’s reading of § 15.2-2111 is also inconsistent with § 15.2-2112.  It provides: 

Any two or more localities, authorities . . . or other public entities 
may enter into agreements or contracts that create one or more 
exclusive service areas for the provision of . . . water service, that 
fix the rates or charges for any . . . or water service provided 
separately or jointly by such entities, and that restrict or eliminate 
competition between or among such entities and any other public 
entity for the provision of sewage or water service. 

Thus, as it did from 1959 to 1989, Fairfax Water could agree to give the City an exclusive 

service area in Fairfax County.  But the City’s argument that it can now monopolize service 

without Fairfax Water’s consent would treat § 15.2-2112 as mere surplusage. 

Courts must construe statutes in pari materia “to harmonize the general tenor or purport 

of the system and make the scheme consistent in all its parts and uniform in its operation, unless 

a different purpose is shown plainly or with irresistible clearness.”  Alston v. Commonwealth, 

274 Va. 759, 769, 652 S.E.2d 456, 462 (2007) (citation and quotation omitted).  Reading Code 
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§§ 15.2-2109, 15.2-2111 and 15.2-2112, in pari materia, shows that the General Assembly 

intended for each locality to control water service within its own corporate limits.  Two or more 

localities or authorities can agree to exclusive service areas between them, but only by mutual 

consent.  Until a locality acts to replace competition with monopoly, the rule of competition 

necessarily prevails.  See Va. Code Ann. § 59.1-9.2 (2006) (purpose of Virginia Antitrust Act is 

“to promote the free market system in the economy of this Commonwealth by prohibiting 

restraints of trade and monopolistic practices that act or tend to act to decrease competition”). 

The City’s failure to distinguish between water service within the City and service in 

another locality renders the cases upon which it relies inapposite.  In Pinehurst Enters., Inc. v. 

Town of Southern Pines, 690 F. Supp. 444  (M.D.N.C. 1988), for example, the court upheld a 

city’s mandatory connection requirement against an antitrust challenge because state law 

authorized such connections “within the city limits.”  Id. at 449.  Similarly, the court in Shrader 

v. Horton, 471 F. Supp. 1236 (W.D. Va. 1979), aff’d on other grounds, 626 F.2d 1163, 1164 n.3 

(4th Cir. 1980), upheld the water authority’s action requiring county residents to connect to the 

authority’s water system based on the plain language of the mandatory connection statute now 

found at Code § 15.2-5137.  Id. at 1242.  But an authority operating in another locality cannot 

require a mandatory connection without the “concurrence of the locality in which the land is 

located,” Code § 15.2-5137(A), nor can it condemn the property of another political subdivision 

“without [its] consent,” id. § 15.2-5114(6).  Because this case involves the provision of service 

outside of the City, cases like Pinehurst and Shrader do not advance the City’s position. 

The City’s failure to appreciate Code § 15.2-2112 also shows why it cannot rely on 

Carolina Water Serv., Inc. v. City of Winston-Salem, No. 97-2586, 1998 U.S. App. LEXIS 22130 

(4th Cir. Sept. 10, 1998).  North Carolina, like Virginia, had a statute allowing such “inter-

locality” agreements.  Id. at *8.  There, the city and surrounding county entered into an 
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agreement allowing the city to provide both water and sewer service outside its corporate limits.  

Id. at *9.  The city’s decision to tie the provision of water service to sewer service, therefore, fell 

within the scope of that State-sanctioned agreement.  Id. at *12.   

If Falls Church and Fairfax Water had renewed their agreement when it expired in 1989, 

Carolina Water would be on point.  They did not, and the City cannot obtain an exclusive 

service area in Fairfax County when the parties never agreed to one.  Cf. Columbia Steel Casting 

Co. v. Portland Gen. Elec. Co., 111 F.3d 1427, 1436-38 (9th Cir. 1996) (holding that Parker 

immunity did not apply, despite Oregon law authorizing exclusive service territories, because the 

state agency in question “did not approve the displacement of competition with territorial 

monopolies . . . with the clarity required”). 

The City’s other authorities are also inapposite.  In Town of Hallie, Wisconsin law 

authorized a city to define the precise geographic area in which it would provide sewer service 

and also to deny service to any “territory [that] refuses to become annexed to the city.”  471 U.S. 

at 41.  The city was sued for federal antitrust violations based on conduct the statute allowed: the 

city required annexation as a condition of providing sewer service.  Id.  Parker applied, the Court 

said, because “[s]uch conduct is a foreseeable result of empowering the City to refuse to serve 

unannexed areas.”  Id. at 42.  Similarly inapposite is Mobile County Water, Sewer & Fire Prot. 

Auth., Inc. v. Mobile Area Water & Sewer Sys., Inc., 567 F. Supp. 2d 1342 (S.D. Ala. 2008).  

State law there permitted a municipality to combine its water and sewer service, so a locality did 

not violate the federal antitrust laws when it did just that, requiring customers to accept both as a 

condition of service.  Id. at 1350-54.4 

                                                 
4 Neither of the two municipal airport cases cited by the City advances its position.  Both 
involved state statutes allowing a local government to acquire, control and operate its own 
airport.  Pennsylvania v. Susquehanna Area Reg. Airport Auth., 423 F. Supp. 2d 472, 479-80 
(M.D. Pa. 2006); Hillman Flying Service, Inc. v. City of Roanoke, 652 F. Supp. 1142, 1145 
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Here, by contrast, Falls Church could be the “exclusive” water provider in Fairfax 

County only if the County or Fairfax Water agreed, pursuant to § 15.2-2112.  It is untenable to 

argue that the City’s campaign to monopolize water service in Fairfax County, without consent, 

is “authorized, regulated or approved” by the Commonwealth, Code § 59.1-9.4(b), or taken 

pursuant to a Virginia state policy, “clearly articulated and affirmatively expressed,” Boulder, 

455 U.S. at 51.  The City’s actions express “its own preference, rather than that of the State.”  

City of Lafayette, 435 U.S. at 414. 

C. The Geographic Market Definition is Proper. 

The City incorrectly claims that Fairfax Water has “gerrymandered” its definition of the 

relevant geographic market.  The proper geographic market is the “market area in which the 

seller operates, and to which the purchaser can practicably turn for supplies.”  Tampa Elec. Co. 

v. Nashville Coal Co., 365 U.S. 320, 327 (1961); Heerwagen v. Clear Channel Commc’ns., 435 

F.3d 219, 228 (2d Cir. 2006) (“the geographic area to which consumers can practically turn for 

alternative sources of the product and in which the antitrust defendants face competition”) 

(quotation and citation omitted).5  That is what the Complaint alleges.   

City customers within reasonable proximity to a Fairfax Water line have a viable choice 

of service providers.  (See Am. Compl. ¶¶ 24-27.)  Customers currently want to switch because 

of the price differential.  (Id. ¶ 23.)  The proper geographic market is precisely those “interface 

areas” where competition exists (or could exist, but for the City’s conduct).  Indeed, this was the 

                                                                                                                                                             
(W.D. Va. 1987), aff’d mem., 846 F.2d 71 (4th Cir. 1988).  In this case, there is no statute 
allowing the City to monopolize water service in another locality without the latter’s consent. 
5 Deficiencies in a geographic market definition rarely justify dismissal on the pleadings.  “The 
proper market definition . . . can be determined only after a factual inquiry into the ‘commercial 
realities’ faced by consumers.”  Eastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 
482 (1992) (emphasis added).  Cf. Little Rock Cardiology Clinic, P.A. v. Baptist Health, 573 F. 
Supp. 2d 1125, 1149 (E.D. Ark. 2008) (holding that, despite numerous amended complaints, 
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same geographic area at issue in the City’s federal lawsuit: “‘interface areas,’ where water 

service might legitimately be provided by either Fairfax Water or Falls Church.”  (Am. Compl. 

Ex. 3 at 3; Ex. 2 at 5-6.)   

D. Fairfax Water Pleaded Antitrust Injury.  

The City argues that Fairfax Water lacks “antitrust injury” because Virginia law 

supposedly allows the City to monopolize water service in Fairfax County.  As shown above, 

that premise is wrong.  But the City also confuses its “state action” defense with the doctrine of 

“antitrust injury.”  Antitrust injury means “injury of the type the antitrust laws were intended to 

prevent,” that is, injury reflecting “anticompetitive effect.”  Brunswick Corp. v. Pueblo Bowl-o-

Mat, Inc. 429 U.S. 477, 489 (1977).  In Brunswick, a competitor did not suffer “antitrust injury” 

when it claimed damages resulting from increased competition.  Id.  In contrast, excluded 

competitors (and overcharged consumers) are routinely held to suffer antitrust injury; a 

competitor’s exclusion from the market is “inseparable” from the “harm to competition.”  Gulf 

States Reorg. Group Inc. v. Nucor Corp., 466 F.3d 961, 967 (11th Cir. 2006), cert. denied, 127 

S. Ct. 2920 (2007); City of Lafayette, 435 U.S. at 404 (competing utility excluded by city). 

In this case, the complaint shows how the City is destroying competition in Fairfax 

County by excluding Fairfax Water from the market, forcing “thousands of Fairfax County 

customers who could have been served by Fairfax Water to purchase water from the City at a 

much higher commodity rate.”  (Am. Compl. ¶ 67.)  Fairfax Water is “both a competitor of the 

City and a customer with respect to two properties in Merrifield.” (Am. Compl. at 2).  It has 

pleaded ample “antitrust injury.” 

                                                                                                                                                             
plaintiff failed to plead an adequate geographic market because the market for cardiologists 
could not be limited to the corporate limits of a city). 
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E. The City’s Actions Are Willful and Flagrant. 

The Virginia Antitrust Act permits treble damages for “willful or flagrant” violations.  

Code § 59.1-9.15(b).  The City claims its actions are not “willful or flagrant” because it had a 

lawful monopoly from 1959 to 1989, and Fairfax Water did not try to compete until 2005.  But 

Fairfax Water is not complaining about what happened before 2005.  It is complaining about 

what Falls Church did after losing its federal lawsuit in 2007.  Even after the courts ruled that 

Falls Church has no monopoly on water service in Fairfax County, the City has: (1) misled and 

deceived people by claiming that it still has an “exclusive” service area here; (2) threatened 

customers with legal proceedings if they try to change water providers; and (3) refused to permit 

water lines to be relocated, without any proper business or utility purpose, if the customer wants 

to switch to Fairfax Water.  (Am. Compl. ¶¶ 31, 36-37, 51, 53, 62.)  The trier of fact has a 

plentiful basis on which to conclude that the City’s actions are “willful and flagrant.”   

II. COUNT IV STATES A CLAIM THAT THE CITY TORTIOUSLY INTERFERED 
WITH FAIRFAX WATER’S LEGITIMATE BUSINESS EXPECTANCY 
SURROUNDING THE HALSTEAD PROJECT. 

The City’s demurrer to Count IV argues that Fairfax Water has failed to plead “probable” 

future expectancy, breach of expectancy, or “improper methods.”  Not so.  Fairfax Water alleges 

that the Halstead Developer proffered to Fairfax County that its 1,000 unit mixed-use complex 

would receive water from Fairfax Water, and this legally binding proffer gave Fairfax Water a 

legitimate business expectancy to be the water supplier.  (Am. Compl. ¶¶ 44, 45, 56.)  The net 

present value of the water revenues was $7 million for the as-approved, fully built-out property.  

(Id. ¶ 57.)  “The City’s actions have blocked the Halstead Developer from connecting to Fairfax 

Water’s system in the manner it had planned.  But for the City’s tortious interference, the 

Halstead Developer would . . . proceed[] with the project . . . and Fairfax Water would realize its 

full business expectancy in providing water service.”  (Id. ¶ 89.)  Halstead has three options.  
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Two will result in a loss of the full $7 million: abandoning the project or seeking a proffer 

condition amendment to cancel its promise to connect to Fairfax Water.  (Id. ¶¶ 54, 91.)  The 

third option — changing the scope of the project to steer clear of the City’s existing lines, which 

may not even be possible — would “result in fewer buildable units [and] less revenue from 

connection fees and commodity charges.”  (Id. ¶ 58.)  Fairfax Water has, therefore, adequately 

pleaded both a “‘probability” of future economic benefit,” not a mere “possibility,” Commercial 

Bus. Sys., Inc. v. Halifax Corp., 253 Va. 292, 301, 484 S.E.2d 892, 897 (1997), and that the 

City’s actions have caused a breach of that expectancy. 

The City’s claim that its conduct was lawful, and did not amount to “improper methods,” 

is also without merit.  The City’s conduct is independently tortious — it violates the Virginia 

Antitrust Act.  A person may not exercise otherwise lawful contract or property rights if doing so 

will “create or maintain a monopoly.”  Lorain Journal, Co.  v. United States, 342 U.S. 143, 155 

(1951); City of Lafayette, 435 U.S. at 417 (“even a lawful monopolist may be subject to antitrust 

restraints when it seeks to extend or exploit its monopoly in a manner not contemplated by its 

authorization”).  Moreover, the City’s interference need not be “independently” tortious — only 

“improper under the circumstances.”  Maximus, Inc. v. Lockheed Info. Mgmt. Sys. Co., 254 Va. 

408, 414, 493 S.E.2d 375, 379 (1997).  Improper methods include “threats and intimidation,” 

“misrepresentation or deceit,” “duress,” violating “an established standard of a trade or 

profession . . . [s]harp dealing, overreaching, or unfair competition . . . .”    Duggin v. Adams, 

234 Va. 221, 227-28, 360 S.E.2d 832, 836-37 (1987).  The City has engaged in precisely such 

acts: false representations about its “exclusive” service area (Am. Compl. ¶ 51), departures from 

established standards concerning “routine” utility relocations (¶¶ 42-43), threats of legal action if 

Halstead switched to Fairfax Water (¶ 51), and the use of economic duress to force Halstead to 

break its proffer to connect to Fairfax Water (¶ 52-53).  The City presents nothing to justify its 
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conduct, and even it if had, the defense of “justification” requires a fact intensive inquiry not 

appropriate on demurrer.  Duggin, 234 Va. at 229, 360 S.E.2d at 838.   

Falls Church cannot credibly claim that Fairfax Water “should have known” that the City 

would unreasonably refuse to permit its water lines to be relocated.  Such utility relocations are 

routine, they cost the City nothing (the developer pays to install new lines), the City’s refusal is 

unprecedented, and no proper business or utility-based reason supports the City’s action.  (Am. 

Compl. ¶¶ 41-43, 63.)  A reasonable person would have expected the City to stop its 

monopolistic practices once the federal courts rejected its claim to an “exclusive service area.”  

The “reasonableness” of that expectation, in any event, cannot be assessed on demurrer.  E.g., 

H.E.R.C. Prods., Inc. v. Turlington, 62 Va. Cir. 489, 493 (City of Norfolk 2003). 

III. COUNT V STATES A CLAIM THAT THE CITY’S WATER CHARGES 
CONSTITUTE AN ILLEGAL, EXTRATERRITORIAL TAX. 

The Virginia Constitution “prohibits taxation of citizens without their consent or that of 

their elected representatives.”  Marshall v. NVTA, 275 Va. 419, 434, 657 S.E.2d 71, 79 (2008).  

This constitutional right carries special force when one locality attempts to tax the citizens of 

another: “[t]he principle that one territory cannot be taxed for the benefit of another is 

fundamental . . . .  It is certainly difficult to understand how the taxation of a district can be 

defended where people have no voice in voting it, in selecting the purposes, or in expending it.”  

Robinson v. City of Norfolk, 108 Va. 14, 16-17, 60 S.E. 762, 763 (1908). 

Whether a fee is an unconstitutional “tax” does not depend on “the name attached” to it.  

Marshall, 275 Va. at 77, 657 S.E.2d at 431; accord City of Charlottesville v. Marks’ Shows, Inc., 

179 Va. 321, 329, 18 S.E.2d 890, 894 (1942).  In determining if a fee is really a “tax,” the court 

must “look to whether the measure raises general revenues or whether it imposes charges that 

are directly tied to the administration of the particular regulatory scheme that is sought to be 

imposed.”  City of Va. Beach v. Va. Rest. Ass’n, 231 Va. 130, 134, 341 S.E.2d 198, 200 (1986) 



17 

(emphasis added).  “If it is manifest that the amount imposed is out of proportion to the expenses 

involved, the ordinance will generally be regarded as a revenue measure and void . . . .”  County 

Bd. of Supv’rs v. Am. Trailer Co., 193 Va. 72, 76, 68 S.E.2d 115, 119 (1951).6 

Contrary to the City’s suggestion, the Supreme Court of Virginia has never held that fees 

for city utility services cannot constitute an invalid tax.  Although several cases held that the 

particular utility charge in question was not an invalid tax, the conclusions rested on the court’s 

finding that the revenues generated by the fee bore a reasonable relation to the total cost of 

service.  Thus, in McMahon v. City of Va. Beach, 221 Va. 102, 267 S.E.2d 130 (1980), the Court 

upheld a Virginia Beach ordinance requiring owners to pay for new city water lines on their 

properties. “[B]ecause the charges imposed by the ordinance would not exceed the actual cost to 

the City of installing the waterlines . . . , a reasonable correlation arose between the benefit 

conferred and the cost exacted.”  Id. at 107, 267 S.E.2d at 134.  Similarly, in Tidewater Ass’n of 

Homebuilders, Inc. v. City of Va. Beach, 241 Va. 114, 400 S.E.2d 523 (1991), the Court upheld a 

fee to defray the cost of piping water from Lake Gaston because the “fee revenues will not 

exceed the City’s cost in providing the service.”  Id. at 121, 400 S.E.2d at 527.  To be sure, a 

“municipality may collect fees in anticipation of future expenses” connected with its utility 

services, but only if the surplus is reasonably related to the expected future costs.  Mountain 

View LP v. City of Clifton Forge, 256 Va. 304, 311, 504 S.E.2d 371, 375 (1998).  In Mountain 

View, for instance, the Court affirmed the trial court’s finding that the City of Clifton Forge 

generated a reasonable budget surplus for trash services to deal with future sanitation service 

costs.  Id. at 309, 312, 504 S.E.2d at 374, 376.   

                                                 
6 Accord Robinson, 108 Va. at 18, 60 S.E. at 763 (striking down circus license fee that was 
“levied for the purpose of raising revenue to defray the general expenses of the city government 
and not for the special purpose of meeting the expense incident to such police protection as 
might be afforded the circus”); Marks’ Shows, 179 Va. at 330, 18 S.E.2d at 895 (same).   
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“McMahon and its progeny establish that the judicial inquiry as to a reasonable 

correlation relating to a municipal fee is directed to whether that fee is a bona fide fee-for-service 

or an ‘invalid revenue-generating device.’”  Eagle Harbor, LLC v. Isle of Wight County, 271 Va. 

603, 615, 628 S.E.2d 298, 304 (2006); see also id. at 619, 628 S.E.2d at 306 (upholding water 

and sewer fees because they generated revenues that “were less than the actual system costs and 

were solely dedicated to retiring . . . utility bond” costs).   

The McMahon line of cases supports Fairfax Water’s claim that the City’s water rates are 

an unconstitutional, extraterritorial tax.7  Count V pleads that the revenues generated from the 

City’s water system “significantly exceed, and are out of reasonable proportion to, the cost of 

operating the water system, including the cost of all . . . resources that could reasonably be 

attributed to the water system.”  (Am. Compl. ¶ 95.)  The City uses the surplus to transfer 

millions of dollars to its general fund.  (Id. ¶¶ 18, 96.)  The City designed and set its water rates 

in order to generate these surpluses, knowing that Fairfax County residents bear 92% of the tax 

subsidy that enables the City to lower its own citizens’ property tax rate.  (Id. ¶¶  20-21, 97-98.)    

The City’s argument that its water charges are voluntary, contractual “user fees,” rather 

than taxes, ignores that the “name” given to the charge is irrelevant.  To say that customers 

“voluntarily” buy water from Falls Church also ignores reality.  The City’s customers in Fairfax 

County have no choice to discontinue their water service without a substitute supply, given that 

water is a “necessity of life.”  New Jersey v. New York, 283 U.S. 336, 342 (1931).  The Fairfax 

County Code, in fact, requires a property owner to be connected to a public (or private) water 

system if one is “available” — within 300 feet for residential dwellings and 500 feet for other 

                                                 
7 The out-of-state cases and treatise cited by the City cannot change Virginia law.  Apparently, 
however, the City has selected cases reflecting the minority viewpoint that utility rates charged 
to out-of-town customers are not reviewable absent statutory authority.  But see 12 Eugene 
McQuillin, The Law of Municipal Corporations § 35:65 & nn. 7-8 at p. 856 (3d ed. 2006) (“The 
traditional view is that the reasonableness of the rates is a matter open to judicial review.”). 
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structures.  Fairfax County Code §§ 65-6-6, 65-6-8(a).  For those property owners close enough 

to an existing Fairfax Water line to have a choice of water providers, the City has obstructed that 

choice, holding its existing customers “captive,” misinforming them that they have no choice, 

threatening some who have expressed a desire to switch, and refusing to permit water lines to be 

moved if it would allow Fairfax Water to take over the service.  (Am. Compl. ¶¶ 37, 51, 53, 62.)  

Being connected to Falls Church’s water system is, in no sense, “voluntary.” 

The two remaining cases on which the City relies are distinguishable.  Both involved the 

extension of utility service where none was previously provided, and the developer who 

requested it had a true choice whether to contract with the municipality.  In Westbrook, Inc. v. 

Town of Falls Church, 185 Va. 577, 39 S.E.2d 277 (1946), the Court held that a developer was 

not being “taxed” when it contracted with Falls Church (then a Town) to extend a sewer line to 

an area that was not already served.  Id. at 582, 39 S.E.2d at 280.  Having requested the Town to 

extend a service line when it was not required, the developer could not claim that the cost was a 

tax.  Indeed, Falls Church itself pointed to the critical distinction between (1) extending a new 

service line where none had existed, and (2) paying the commodity charge for utility service 

once the line was installed.  Falls Church conceded that the commodity charge was a “tax.”  See 

Brief of Defendant in Error (Falls Church) at 10, Westbrook, Inc. v. Town of Falls Church, 

Record No. 3068 (Va. Apr. 10, 1946) (“Falls Church in levying a monthly charge for the use of 

sewers . . . is taxing such owners for the later use and not for the initial construction”) 

(Attachment 1), infra; id. at 13 (describing “monthly tax” for sewer service).   

Similarly, the issue in Town of Rocky Mount v. Wenco of Danville, Inc., 256 Va. 316, 506 

S.E.2d 17 (1998), was whether the town “held itself out” as providing sewer service to an area 

outside the town.  If the town had not “held itself out,” it could refuse a developer’s connection 

request, even without a “utility-related reason.”  Id. at 321, 506 S.E.2d at 20.  Having concluded 
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that the town did not “hold itself out,” the Court said it was free to negotiate the connection fee, 

and the fee could not be attacked on the ground it was a tax.  Id. at 322, 506 S.E.2d at 20.   

Unlike the situation in Westbrook and Rocky Mount, this case does not involve the 

extension of utility service to an area not currently served.  The City currently “holds itself out” 

as a water provider to the disputed area; indeed, it tells people (falsely) that it is the “exclusive” 

provider.  (Am. Comp. ¶¶ 27, 36-37, 51, 72.)  Thus, nothing in Westbrook or Rocky Mount alters 

the rule applied in “McMahon and its progeny,” that the validity of a utility charge — including 

charges for water service — is determined by whether it is a “bona fide fee-for-service or an 

‘invalid revenue-generating device.’”  Eagle Harbor, 271 Va. at 615, 628 S.E.2d at 304.   

Finally, the City puts undo weight on one Attorney General Opinion while ignoring 

several others that are more relevant.  It cites a 2003 opinion advising the Town of Warrenton 

that it could spend $2 million in surplus revenues from water and sewer fees to offset the cost of 

building a recreation center.  2003 Va. AG LEXIS 22 (June 3, 2003).  But the opinion did not 

mention the tax issue.  In a 1997 opinion, by contrast, the Attorney General said that charges for 

water and sewer services to out-of-town customers must reflect “a cost-based relation between 

the charge imposed and the benefits conferred.”  1997 Op. Att’y Gen. Va. 77, 1997 Va. AG 

Lexis 99 (Dec. 8, 1997).  He warned it would constitute an “extraterritorial tax” if a town based 

the charges on the value of taxes the customers would pay if they were residents.  Id.  Two other 

opinions likewise said that the fee for a building permit must be cost-based or would be void as a 

“revenue measure.”  1982-83 Op. Att’y Gen. Va. 649, 1982 Va. AG LEXIS 67 (Nov. 3, 1982); 

1979-80 Op. Att’y Gen. Va. 360, 1979 Va. AG LEXIS 95 (Oct. 29, 1979).  Attorney General 

Opinions are “entitled to due consideration” but are “not binding.” Va. Rest. Ass’n., 231 Va. at 

135, 341 S.E.2d at 201.  If the Court gives them any weight, it should rely on the opinions 

examining the tax question presented here. 



CONCLUSION 

This case should not be "short-circuited . . . pretrial" on demurrer. Catercorp, Inc. v. 

Catering Concepts, Inc., 246 Va. 22,24,431 S.E. 2d 277,279 (1993). The City's demurrer 

should be overruled. 
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